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I. [8100.1] SCOPE OF BENCHGUIDE

This benchguide provides a procedural overview of dependency
initial or detention hearings under Welf & | C 88§290.1-324 and Cal Rules
of Ct 1400-1447. The initial petition hearing or detention hearing is the
first instance of judicial intervention in the dependency process and is held
whenever a petition is filed, whether or not the child is in custody. Cal
Rules of Ct 1440(a), 1442(a)—(b). If the child is in custody, the initial
hearing is called a detention hearing. This benchguide includes a
procedural checklist, a brief summary of the applicable law, and spoken
forms.

Throughout this benchguide, the agency responsible for abused or
neglected children will be referred to as the Department of Social Services
(DSS) and the person who investigates and supervises dependency cases
will be called the social worker. See Welf & |1 C §215. The grounds for
initial detention by a police officer or social worker and the procedures
followed until the time of the detention hearing are set out in §8100.63—
100.70.

11. [§100.2] PROCEDURAL CHECKLIST

(1) Attorneys serving as temporary judges should obtain a stipulation
from the parties under Cal Rules of Ct 244. If desired, referees should also



§100.2 California Judges Benchguide 100-4

obtain a written stipulation from the parties to serve as a temporary judge.
See discussion in §100.15.

(2) Call the case. In many counties, the social worker, the social
worker assigned to the court as a court officer, or a deputy county counsel
calls the case. See the sample script in §100.58 for the conduct of the
detention hearing.

(3) Determine who are present and their interest in the case before
the court. Welf & | C §§290.1(a), 346, 349; Cal Rules of Ct 1410(b).

» Ask each parent or guardian to designate for the court his or her
permanent mailing address.

» Advise each parent or guardian that the designated mailing
address will be used by the court and the social services agency
for notification purposes until the parent or guardian provides a
new address in writing to the court or social services agency and
make sure that Judicial Council form Notification of Mailing
Address (JV-140) is completed and filed. Welf & | C 8316.1(a);
Cal Rules of Ct 1412(I). See form in §100.58.

* If the child is 10 years old or older and is not present, determine
whether he or she was properly notified of his or her right to
attend the hearing. See Welf & | C §349; Cal Rules of Ct 1412(n).

r JUDICIAL TIP: Judges should ensure that the clerk places the
addresses and the advisement into the minute order and that the
DSS gets the order. Judges should also advise the parents that
they may change the addresses by written notice as often as
necessary.

(4) If no parent or guardian is present:
» Determine whether they received notice.

* If not, determine whether due diligence efforts to notify them were
made, and, if so, conduct the hearing.

* If the parents or guardians can be easily located (e.g., if they are
incarcerated in the local county jail), continue the case for one day
to permit due diligence efforts to be used to locate and serve them.
Most judges will hold the detention hearing even if due diligence
efforts to serve were not made, subject to the holding of a
rehearing once the parents or guardians are served. See §100.44 for
a discussion of continuances.

- JUDICIAL TIP: If friends, relatives, and/or the child are present
in the court, they should be questioned for information that may
lead to the parents’ whereabouts.
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(5) If a parent or other relative is present, inquire whether the child
has possible American Indian heritage and, if so, take steps to ensure that
proper notice is given. See discussion in §§100.49-100.57.

(6) Make a finding whether notice has been given or attempted as
required by law. See Cal Rules of Ct 1412(k).

(7) Inquire whether the factual information (names, dates, addresses,
ages, etc.) on the petition is correct. The judge should order that the
petition be corrected by interlineation if, on inquiry, any of the
participants provide corrections to the names, addresses, ages, or other
factual information in the petition.

(8) Advise the parents and guardians of their right to counsel. If
counsel has been retained or appointed to represent more than one parent
or guardian, the judge should obtain a personal waiver of conflict of
interest from each concerned participant. The judge should appoint
counsel for the parents or guardians as warranted, including any
incarcerated parents. Welf & |1 C 8317(a); Cal Rules of Ct 1412(g). See
discussion in §100.17.

w JUDICIAL TIP: In some courts, an unrepresented parent or
guardian is “counseled” by an attorney before the hearing. That
attorney then accompanies the parent or guardian to the hearing
and is available for appointment.

(9) Review any reports and receive comments from the parties as to
whether the child would benefit from appointed counsel. Welf & | C 8317;
Cal Rules of Ct 1412(h)(1)(A). See discussion in §8100.18-100.21.

» Appoint counsel for the child, unless there is a finding that the
child would not benefit from the representation by counsel, as
required in Cal Rules of Ct 1438(b), and designate the attorney as
the child’s Child Abuse Prevention and Treatment Act (CAPTA)
guardian ad litem under Cal Rules of Ct 1448.

* If an attorney is not appointed for the child, appoint a court-
appointed special advocate (CASA) as the child’s CAPTA
guardian ad litem under Cal Rules of Ct 1448.

(10) Unless waived by counsel, tell the parties what to expect of this
and of other juvenile court proceedings and their rights at each stage of
the proceedings. Welf & | C §8311(b), 316; Cal Rules of Ct 1412(g), (j),
1441(a). See form in §100.58 (conduct of initial or detention hearing).

* Read the substance of the allegations in the petition to the parties,
or

* Obtain a waiver of this reading requirement. Confirm that the
parties have read the petition or that their attorneys have read it to
them and that they understood it.
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« |f the child was detained, inform the parties of the reason for the
detention.

(11) Review the documentary evidence and, if necessary, receive
testimony from the parents, guardians, or others with pertinent
knowledge, as well as from the social worker. See Welf & | C §319(a);
Cal Rules of Ct 1438(g), 1444(b)—(c). In making the findings necessary to
an order of detention, the court may rely solely on documentary evidence.
Cal Rules of Ct 1445(b).

(12) Plan to facilitate child’s testimony if appropriate. See Welf & |
C 8350(b); Cal Rules of Ct 1412(c).

(13) Initiate an inquiry as to the parentage of the child and take steps
to make a determination regarding parentage if appropriate. See Cal
Rules of Ct 1441(b), and discussion in §§100.32-100.33.

(14) If the child has been detained, order his or her release unless a
prima facie case has been made that: the child comes within Welf & |1 C
8300, continuing in the home of the parent or guardian is contrary to the
child’s welfare, and one or more of the circumstances specified in Welf &
| C 8319(b)(1)—(4) exist. Welf & | C 8319(b); Cal Rules of Ct 1445(a).

r JUDICIAL TIP: If the child has been removed, it is essential to
make the “contrary to the child’s welfare” finding the first time
the court considers the case, even if the court is just granting a
short continuance. See Welf & | C 8319(c); Cal Rules of Ct
1422(c)(2), 1445(a)(2). This finding may be made on a temporary
basis without prejudice. See Cal Rules of Ct 1443(a) and
discussion in §100.11. Failure to make this finding may result in
permanent loss of foster care federal funding.

(15) If a prima facie case has been made that the child comes within
Welf & I C 8300 and that continuing in the home of the parent or
guardian would be contrary to the child’s welfare, make appropriate
findings and orders, and ensure that the petition is set for hearing. If the
child is ordered detained,

« State the grounds for detention under Welf & | C §319(b) and Cal
Rules of Ct 1446(a)(1)—(2), and make the findings justifying
detention required by Cal Rules of Ct 1446(a)(3). See §100.36.

* Inquire as to what efforts were made to prevent and eliminate the
need for removal. If the efforts were reasonable, state so on the
record. See Welf & | C §319(d)(1); Cal Rules of Ct 1446(b)—(c). In
making findings related to reasonable efforts, the court must read
and consider any DSS reports and relevant evidence submitted by
the parties and their counsel. Welf & |1 C 8319(d)(1). Detention
may be ordered even if there was a lack of preplacement services,
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but there may be a financial cost to the county under certain
circumstances. See discussion in §100.38.

* Make sure that information received by the court addresses the
efforts that have been made.

 Order visitation with other persons, including siblings, with whom
contact would benefit the child. Cal Rules of Ct 1442(qg).

« State whether there is a relative willing and able to take the child.
Welf & | C §319(b), (d)(2). If so, the court should order DSS to
investigate him or her as a possible placement.

* Order reunification services. Welf & | C §319(b).

« State that there are no reasonable services that would prevent the
need for further detention unless there was a lack of preplacement
services and the lack was unreasonable. In that case, the court
must identify needed services and order DSS to provide them.

See Welf & | C §319(d)(1); see also Cal Rules of Ct 1446(c)(2).

* Order each parent or guardian to either complete the Health and
Education Questionnaire (JV-225) or to apprise the social worker
or court staff of the information necessary to complete the form.
Welf & | C §16010; Cal Rules of Ct 1441(c).

* Order that temporary placement and care be vested with the DSS,
pending disposition or further court order. Cal Rules of Ct
1446(d).

(16) Ensure that all detention findings and orders are made on the
record and in the written orders of the court. Cal Rules of Ct 1444(b).

(17) Consider ascertaining whether the child has lived out-of-state
and therefore whether provisions of the Uniform Child Custody
Jurisdiction and Enforcement Act (UCCJEA) (Fam C §83400-3465) may
apply. See Appendix II.

(18) Rule on any additional requests. If requested, rule on any
additional requests such as motions for restraining orders under Welf & 1
C 82135 and, if appropriate, under Welf & | C §8340.5. See §8100.4—
100.8.

I1l. APPLICABLE LAW
A. [8100.3] Initial or Detention Hearing—General Background

When a child has been detained by a peace officer or social worker, a
petition has been filed, and the child has not been released to the custody
of a parent or guardian, the juvenile court must hold a hearing to
determine whether the detention should continue. Welf & | C §315; Cal
Rules of Ct 1442(d). Under the juvenile court law “detained” means
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removal of the child from the persons legally entitled to physical custody.
Cal Rules of Ct 1401(a)(9). A child is also deemed to have been taken into
custody and delivered to the social worker if there is reasonable cause to
believe the child is described by Welf & I C 8300, but the child cannot be
moved because he or she is under medical care. Welf & I C 8309(b); Cal
Rules of Ct 1442(c) (commonly called a “hospital hold”). In addition, a
child is deemed detained if he or she is not returned to the custody of the
parent or guardian after a social worker has received the child and made
an initial investigation. See Welf & | C 8309(c).

If a child has not been detained, but DSS determines that a petition
concerning the child should be filed, an initial hearing on the petition must
be held within 15 days after the petition was filed. See Cal Rules of Ct
1442(a). If the child has been detained, a petition must be filed within 48
hours (excluding nonjudicial days) of the time at which the child was
removed from the custody of the parent or guardian by a social worker or
police officer. Welf & | C §313(a); Cal Rules of Ct 1442(b). The detention
hearing must be heard the next judicial day after the petition has been
filed. Welf & | C 8315; Cal Rules of Ct 1442(d).

B. Restraining Orders
1. [8100.4] In General

Once a petition has been filed, the juvenile court may issue
restraining orders under Welf & | C §213.5, using a Judicial Council form
provided for this purpose. Welf & | C 8304. Judicial Council form JV-245
is required for the application for a restraining order and Judicial Council
form JV-250 for temporary restraining orders and for orders after hearing.
Welf & | C §213.5(i); Cal Rules of Ct 1429.1(b), 1429.5.

Restraining orders may be used to protect children who are the
subject of dependency proceedings, other children in the house, and the
parent, guardian, or caretaker, even if the child does not reside with that
person. Welf & | C §213.5(a)—(b); Cal Rules of Ct 1429.5(c)-(d).

Willful and knowing violation of a restraining order issued under
Welf & | C 8213.5 is a misdemeanor punishable under Pen C §273.65.
Welf & | C §213.5(h); Cal Rules of Ct 1429.5(k). Once a restraining order
has been issued under Welf & | C §213.5, no court other than a criminal
court may issue a restraining order that is contrary to the juvenile court
order. See Welf & | C §304; Cal Rules of Ct 1429.5(1).

Although rarely applicable at the detention hearing stage, restraining
orders may also be sought under Welf & | C 8340.5 to protect a social
worker or any member of the social worker’s family from threats of
physical harm. A court has jurisdiction to issue a three-year restraining
order against a parent under Welf & | C 8340.5 even when the social
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worker who is being protected is no longer assigned to the case. In re
Matthew F. (2005) 132 CA4th 883, 886—888, 33 CR3d 909.

See discussion in Seiser & Kumli, California Juvenile Courts:
Practice and Procedure 82.87[3] (LexisNexis 2005).

The court must order that any party who is enjoined under a
dependency protective order (see Welf & | C §213.5, 8304, or 8362.4) be
prohibited from taking action to obtain the location or address of a
protected party or the family member, caretaker, or guardian of such a
party, unless there is good cause for not making such an order. Welf & I C
§213.7(a).

2. [8100.5] Procedure

The court may issue these orders after notice and a hearing (Welf & |
C 8§213.5(d); Cal Rules of Ct 1429.5(e)) or ex parte on application as
provided in CCP 8527 (Welf & | C 8213.5(a)—(b); see Cal Rules of Ct
1429.5(f)—(g)). If issued without notice, an order to show cause must be
made returnable on the earliest day the business of the court permits, but
not later than 15 days from the issuance of the order, or 20 days if good
cause appears to the court for the later date. Welf & |1 C §213.5(c); Cal
Rules of Ct 1429.5(g). The court may shorten the time for service of the
order to show cause on its own motion or on the motion of the person
seeking the order. Welf & | C 8213.5(c); Cal Rules of Ct 1429.5(g)(1).

This hearing may be combined with any other regularly scheduled
hearing regarding the child. Welf & | C §213.5(c); Cal Rules of Ct
1429.5(h)(1).

w JUDICIAL TIP: It is important to ensure that the person to be
restrained has had proper notice; many judicial officers require
that this person be personally served with the petition for the
restraining order and with the restraining order itself. See
generally Cal Rules of Ct 363 (using civil harassment procedure
by analogy).

In determining whether to issue the order ex parte, the court must
consider all documents submitted with the application and may review the
child’s juvenile court file. Cal Rules of Ct 1429.5(f)(1).

When the person to be restrained is personally served with a
temporary restraining order and notice of hearing but does not appear at
the hearing either personally or through counsel, and when the terms and
conditions are identical to those of the original order (except for duration),
the subsequent order may be issued and served by first-class mail to the
person's last known address. Welf & | C §213.6(a).

The court must state the time period for the order on its face. Welf &
| C §213.5(d), (f) (no more than three years—Cal Rules of Ct 1429.5(h)).
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But the court may terminate the restraining order before its expiration date
or extend it beyond the expiration date by court order or consent of all
parties. See Welf & | C 8213.5(d); Cal Rules of Ct 1429.5(j)(1)—(2).

Once the restraining order is issued, the court must order a designated
person (who may be an attorney) to mail a copy of the order (or any
subsequent modification, termination, or extension) to each local law
enforcement agency specified by the person seeking the order. Welf & | C
§213.5(g). In some counties, notice to any one agency results in entry of
the order into a computer system accessible to all relevant agencies.

Information on restraining orders must also be transmitted to the
Department of Justice under Fam C 86380(b). Welf & | C §213.5(j).

When issuing custody or visitation orders under Welf & | C §213.5,
the court must follow the procedures of Fam C 86323(c)-(d) (making
orders when there are domestic violence allegations). Welf & | C
§213.5(1).

3. [8100.6] Reissuance of Previous Orders

The court may reissue a previous order if it finds that the person to be
restrained could not be timely served; it may make this finding either on
its own motion or on the filing of an affidavit by the person seeking the
restraining order. Welf & 1 C 8213.5(c); see Cal Rules of Ct 1429.5(9)(2).
The reissued order must state the expiration date on its face. Welf & | C
§213.5(c); Cal Rules of Ct 1429.5(g)(2).

4.[8100.7] Content of Restraining Orders

Under Welf & | C 8§213.5(a) and Cal Rules of Ct 1429.5(e), the
juvenile court may issue the following orders during the pendency of a
dependency proceeding:

(1) Enjoining any person from sexually or physically abusing or
stalking the child who is the subject of the proceedings or any other child
of the household;

(2) Excluding any person from the residence of the person having
custody of the child;

(3) Requiring any person to refrain from conduct that would interfere
with the restraining orders issued under Welf & | C §213.5(a)(1)—(2), such
as threatening the child.

(4) Enjoining any person from attacking or abusing the child’s
current caretaker, whether or not the child lives with him or her.

The court may also make an order restraining the child’s caretaker
from allowing the abusing parent or stepparent to have contact with the
child. See Welf & | C 8213.5(a); Cal Rules of Ct 1429.5(e)(2).
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rw JUDICIAL TIP: If the person to be restrained is not a household
member, it is good practice for the judge to enjoin the parents
from permitting “contact” with that person. “Contact” may be
defined in the order as including messages or gifts sent to the
child, telephone calls, and other forms of communication.

The showing necessary to exclude a person from the child’s dwelling
is that required for removal of a child from the parent’s custody. See Welf
& | C 8361(c). Restraining orders may be issued excluding a person from
the child’s residence only when the evidence shows that the person
seeking the order has a right under color of law to possession of the
premises. Welf & | C §213.5(e)(2)(A); Cal Rules of Ct 1529.5(e)(2).

The conduct to be restrained may be annoying, rather than violent.
See, e.g., In re Cassandra B. (2004) 125 CA4th 199, 212 , 22 CR3d 686,
in which a restraining order was correctly issued against the mother under
Welf & | C §213.5, despite the lack of actual violence; in this case, mother
tried to enter the home of the caregivers, followed the caregivers’ car,
appeared unauthorized at the child’s school, and threatened to remove the
child from the caregivers’ home. Stalking under Welf & | C §213.5 need
not mean literally following someone around, but can be accomplished by
such activities as concealing oneself during visitation, showing up
unannounced at the child’s school, hiring a private detective, and
surreptitiously discovering the location of the foster residence. In re
Brittany K. (2005) 127 CA4th 1497, 1511-1512, 26 CR3d 487.

5. [8100.8] Prior Restraining Orders

Before the hearing on issuance or denial of a restraining order, a
search must be conducted under Fam C 86306(a) for prior criminal
convictions or restraining orders. Welf & | C §213.5(k)(1); Cal Rules of
Ct 1429.5(i)(1). In deciding whether to issue such an order, the court must
consider parole or probation status, whether the conviction was for a
violent or serious felony, whether misdemeanor convictions involved
domestic violence, weapons, or other violence, and whether there were
any prior restraining orders and, if so, whether they were violated. Welf &
| C 8213.5(Kk)(2).

If an outstanding warrant is found, or if the search results indicate
that the subject of the search is on parole or probation, the judge must
order the clerk to notify appropriate law enforcement officials. Welf & | C
8213.5(k)(3)(A); Cal Rules of Ct 1429.5(i)(2). Similarly, if the search
uncovers the fact that the person who is the subject of the search is on
probation or parole, the judge must order the clerk to notify the
appropriate parole or probation officer of any information discovered that
the judge determines to be applicable. Welf & | C §213.5(k)(3)(B).
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C. Conducting the Initial or Detention Hearing
1. [8100.9] Initiating the Hearing

If the social worker determines that the child is to be detained, a
petition must be filed with the juvenile court clerk, who must set the
matter for hearing on the detention hearing calendar. Welf & | C §§290.1,
311(a); Cal Rules of Ct 1442(b). A detained child must be released within
48 hours (excluding nonjudicial days) if no petition has been filed. Welf &
| C §8313(a); Cal Rules of Ct 1442(b). The notice of the hearing must be
given as soon as possible after the filing of the petition. Welf & | C
§290.1(c).

The contents of the petition are prescribed by Welf & | C 8332. The
petition must be filed on a required Judicial Council form. Cal Rules of Ct
1407(c). The filing party must use either form JV-100 or form JV-110, as
prescribed by local rule or practice. See Cal Rules of Ct 1407(c).
Attachments for additional children may also be required as specified in
Cal Rules of Ct 1407(c).

An unverified petition may be dismissed without prejudice. Welf & |
C 8333. If DSS seeks to dismiss the petition and the child’s counsel does
not object to dismissal, a verified petition may also be dismissed; in that
case, the parents do not have the right to present evidence before the
dismissal. See In re Eric H. (1997) 54 CA4th 955, 965-967, 63 CR2d 230.
However, once a verified petition has been filed, it may not be dismissed
by DSS in opposition to the wishes of the child’s counsel without
notification to all interested parties so that each may have an opportunity
to be heard and to object. Allen M. v Superior Court (1992) 6 CA4th 1069,
1074, 8 CR2d 259.

An initial hearing for a nondetained child is also initiated by the
filing of a petition in juvenile court. Cal Rules of Ct 1442(a). Once a
petition is filed, the clerk must set the hearing within 15 court days. Cal
Rules of Ct 1442(a).

Once a petition has been filed and until it is dismissed or dependency
is terminated, the juvenile court has sole jurisdiction over issues of
custody and visitation. Welf & | C §304; Cal Rules of Ct 1429.1(a).

2.[8100.10] Venue

The initial or detention hearing must be commenced in the juvenile
court in the county in which the child resides, the county in which the
child is found, or the county in which the acts take place, or circumstances
exist, that bring the child under Welf & I C 8300. See Welf & | C §327.
Under Welf & | C 8375 and Cal Rules of Ct 1425, after the court sustains
the petition, it can transfer venue of future dependency proceedings to the
county in which the child resides with legal guardians, even if the
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biological parent’s residence does not change. In re Christopher T. (1998)
60 CA4th 1282, 1288, 1292, 71 CR2d 116.

= JUDICIAL TIPS:

* If the child is found within a county, that county’s DSS may file a
petition even when the acts underlying the allegations in the
petition occurred in another county, the child is a legal resident of
another county, or the child was not abandoned in the county in
which the petition was filed. The case can always be transferred
either before or after disposition to the county of legal residence.

* If a petition is filed in a county different from the county of legal
residence of the child and in which the witnesses reside, the court
may wish to consider initiating contact with the other county’s
court and DSS to determine whether a petition should be filed
there on the agreement of the original court to dismiss the petition
before it.

» There are no provisions in federal or state law to permit the
transfer of dependency cases between states, although if the
circumstances warrant it, the court may wish to contact a juvenile
court judicial officer in the state that appears to have appropriate
jurisdiction to explain the case and ascertain what action or
assistance may be possible in that state.

3.[8100.11] Time Limitations

The court must hold the detention hearing for a child who has been
removed from the custody of a parent or guardian by a police officer or
social worker as soon as possible, but no later than the expiration of the
next judicial day after a petition to declare the child a dependent has been
filed. Welf & | C 8315; Cal Rules of Ct 1442(d). Failure to hold the
hearing within these time limits generally requires release of the child
from custody. See Welf & | C 8315; Cal Rules of Ct 1442(d)—(e).
However, because the purpose of the juvenile court law is to protect
children, a court should not jeopardize the child’s safety as a
“punishment” for the DSS’s failure to meet time constraints. Los Angeles
County Dep’t of Children’s Servs. v Superior Court (1988) 200 CA3d 505,
509, 246 CR 150 (DSS had not filed the petition within the requisite time).
An initial hearing for a nondetained child must be held within 15 court
days of the filing of the petition. Cal Rules of Ct 1442(a).

When a child has been detained in another county or taken into
custody on a warrant, a detention hearing must be held within 48 hours
(excluding noncourt days) after the child has arrived at a facility within
the county (Cal Rules of Ct 1442(e)) if:
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(1) The child was taken into custody in a different county and
transported to the requesting county under a protective custody warrant,

(2) The child was taken into custody in the county in which a
protective custody warrant was issued, or

(3) The child was transferred in custody from another county’s
juvenile court under Cal Rules of Ct 1425.

In any event, a court may continue any hearing beyond the time limit
that is otherwise required as long as the continuance is not contrary to the
child’s interest. Welf & | C 8352(a). Moreover, there is an automatic right
to a one-day continuance on motion of the child, parent, or guardian. Welf
& | C 8322; Cal Rules of Ct 1443(a). The child must remain in custody
pending completion of a continued detention hearing or rehearing unless
otherwise ordered by the court. Cal Rules of Ct 1443(a). See also §100.44
on continuances.

If the case is continued under Welf & | C 8322 or for any other
reason, the court must order the child’s release or find that remaining in
the parent or guardian’s home is contrary to the child’s welfare. Welf & |
C 8319(c); Cal Rules of Ct 1422(c)(2), 1443(a). The court may enter the
“contrary to the child’s welfare” finding on a temporary basis without
prejudice and may reevaluate it at the continued detention hearing. Cal
Rules of Ct 1422(c)(2), 1443(a).

= JUDICIAL TIP: Failure to make this finding may cause
permanent loss of federal funding for foster care. See discussion
of other required findings in §100.36. The court may make this a
temporary finding pending the continued detention hearing.

If the child is not detained, continuances of the initial hearing must
be made under Cal Rules of Ct 1422. Cal Rules of Ct 1443(b).

4. Notifying the Parents, Guardians, and Counsel
a. [8100.12] Who Must Be Notified

When a detention hearing has been set, the following people whose
whereabouts are known or become known must be served by the social
worker before the petition is filed (Welf & | C 8290.1(a)) or by the clerk
after the petition is filed (Welf & | C §290.2(a)):

* The mother, all fathers, presumed and alleged, and the legal
guardians;

» The child, if 10 years old or older;
» Any known sibling if 10 years or older, the sibling’s caregiver, and
the sibling’s attorney if the sibling is the subject of a dependency

proceeding or has been adjudged a dependent child unless that
child’s case is scheduled for the same court on the same day; if the
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sibling is under 10 years old, then just the caregiver and attorney
must be notified.

» When there is no parent or guardian who lives in California, or
when the parent’s or guardian’s residence is unknown, any adult
relative residing within the county or if none, the adult relative
residing nearest the court;

» The attorneys for the parent or guardian and the child;

» The district attorney, when that person has notified the clerk that
he or she wishes to receive the petition, containing the time, date,
and place of the hearing;

» The probate court that appointed the guardian if the child is a ward
of a guardian appointed under the Probate Code;

* The Indian custodian and the tribe of that child if the court knows
or has reason to know that an Indian child is involved;

e The Bureau of Indian Affairs if an Indian child is involved and the
identity or location of the parent, Indian custodian, or the tribe
cannot be determined; and

» The probate department that appointed a guardian for the child if
the child is a ward of a guardian appointed under the Probate Code.

r JUDICIAL TIP: Although not usually done at a detention hearing,
the court may consider terminating or modifying a guardianship
appointed under the Probate Code. Welf & | C §728. See, e.g., In
re Merrick V. (2004) 122 CA4th 235, 250, 19 CR3d 490, in which
the court terminated the Probate Code guardianship during the
dependency process. If the child is a ward of a guardian who was
appointed as a result of a juvenile dependency permanency plan,
the juvenile court may wish to consider terminating the
guardianship under Cal Rules of Ct 1466(c). If guardianship is
terminated under any of these methods, it may affect the need for
a new dependency petition and any potential disposition.

w JUDICIAL TIP: Registered domestic partners share the same
rights and duties as are granted to or imposed on spouses,
including rights and obligations with respect to a child of either
partner. Fam C 8297.5(a), (d). Gender-specific terms referring to
spouses must be construed to include domestic partners. Fam C
8297.5(1). Thus, parents who are registered domestic partners
have the same right to attend and participate in dependency
hearings as other parents.

No notice need be given to a parent whose parental rights have been
terminated. Welf & | C §8290.1(b), 290.2(b).
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Once there is an alleged father who comes to the court’s attention, he
must be notified of all court proceedings. Welf & |1 C §§290.1(a)(2),
290.2(a)(2), 316.2(b). Notice to an alleged father is critical because it
enables him to appear and assert a position, which includes establishing
his paternal status. See In re O.S. (2002) 102 CA4th 1402, 1408, 126
CR2d 571.

This notice does not make the alleged father a party to the
proceedings, nor does it entitle him to participate in the proceedings. It
only notifies him that it has been alleged that he is or could be the father
of the child, the child is the subject of proceedings under Welf & I C 8300,
and that termination of parental rights could result. See Welf & | C
8316.2(b). Thereafter, it is the responsibility of the alleged father to step
forward and seek to establish his parentage and a relationship with the
child if he desires. See, e.g., In re Joseph G. (2000) 83 CA4th 712, 715-
716, 99 CR2d 915 (receipt of statutory notice insufficient to make alleged
biological father a party of record); In re Emily R. (2000) 80 CA4th 1344,
1355, 96 CR2d 285 (to be declared a presumed father, the alleged father
must first assume parental responsibilities). The alleged father must be
provided with a copy of Judicial Council form JV-505 and given
assistance (if needed) by both the court and DSS in his efforts to establish
parentage. In re Paul H. (2003) 111 CA4th 753, 761-762, 5 CR3d 1.

- JUDICIAL TIP: It is a good practice to notify all possible
fathers—presumed, biological (parentage established in a child-
support, family-law action, or genetic testing), and alleged—to
help ensure that parentage issues can be fully addressed.

b. [8100.13] Contents and Timing of Notice

Once the petition is filed, if the child has been detained, notice must
be given as soon as possible and at least five days before the hearing; if
the hearing is scheduled to be heard within five days, notice must be given
at least 24 hours before the hearing. Welf & I C §290.2(c)(1). If the child
is not detained, notice must be given at least ten days before the hearing.
Welf & | C §290.2(c)(2).

If any person who is required to be notified resides outside the
county, the clerk must send the notice and copy of the petition by first
class mail as soon as possible after the petition is filed and at least 10 days
before the hearing is scheduled. Welf & | C §290.2(c)(2). Personal service
outside the county at least 10 days before the hearing is equivalent to
service by first-class mail. Welf & | C §290.2(c)(2).

The notice must include the date, time, and place of the jurisdiction
hearing, the name of the child on whose behalf the petition was brought;
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each code section and subdivision under which the proceeding was
brought, and a copy of the petition. Welf & | C §§290.1(d), 290.2(d).

If notice is given to the Bureau of Indian Affairs, the bureau must
have 15 days after receipt to notify the parent or Indian custodian and the
tribe. Welf & | C 88290.1(c), 290.2(c)(3).

c. [8100.14] Type of Notification

Before the petition is filed, the notice may be written or oral. See
Welf & | C 8290.1(e). If the person to be served cannot read, the notice
must be given orally. Welf & 1 C §290.1(e). Once a petition has been
filed, the clerk must issue notice, attached to a copy of the petition, by
first-class mail or personal service. See Welf & | C 8290.2(c)(2). If a
person fails to appear after service by mail, the court must order personal
service. Welf & I C §290.2(c)(2).

Failure to respond is not a basis for arrest or detention. Welf & | C
§290.2(c)(2). When appropriate, however, the court can issue a warrant of
arrest for the parent and a protective custody warrant for the child. Welf &
| C §8338-340. Service may be waived by a voluntary appearance in court
entered in the minutes or by written waiver filed with the clerk. Welf & 1
C 8290.2(c)(2); Cal Rules of Ct 1407(g).

Notice to the Bureau of Indian Affairs must be by registered or
certified mail, return receipt requested. See Welf & | C §290.1(e). The
required notice form to be used by the social worker is one provided by
the State Department of Social Services, entitled Notice Of Involuntary
Child Custody Proceeding Involving An Indian Child. In re H.A. (2002)
103 CA4th 1206, 1215, 128 CR2d 12.

m JUDICIAL TIP: The California Health and Human Services
Agency has developed a new form “Notice of Child Custody
Proceedings for an Indian Child” (Juvenile Court) SOC 820
(1/04), intended to satisfy all the requirements for notice in
possible ICWA cases.

When using due diligence in locating the parent, it means at the very
least that the party doing the investigation (usually DSS) must not ignore
the most likely means of finding the parent. In re Arlyne A. (2000) 85
CA4th 591, 599, 102 CR2d 109 (due diligence declaration appeared valid
on its face, but DSS had failed to check directory assistance for town of
father’s family residence when informed that the father lived there).

5. [8100.15] Judicial Officers

Initial and detention hearings, like other juvenile court hearings, may
be conducted by referees who may perform subordinate judicial duties
assigned to them by the presiding judge of the juvenile court. See Cal
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Rules of Ct 1415. They generally have the same power as judges and are
entitled to hear dependency cases as a matter of right (i.e., without a
stipulation—Welf & | C §248), except that the presiding judge of the
juvenile court may require that certain of a referee’s orders be approved
by a juvenile court judge before becoming effective (Welf & I C §251).
Any orders by a referee requiring removal of a child from the physical
custody of the person entitled to custody must be approved by a judge
within two days in order to become effective. Welf & | C §249; Cal Rules
of Ct 1417(b). Lack of compliance with Welf & | C §249 does not deprive
a referee of fundamental jurisdiction, thereby invalidating later orders in
the proceeding. In re Jesse W (2001) 93 CA4th 349, 359, 113 CR2d 184.

A referee who has received a stipulation as a temporary judge under
Cal Const art VI, 821 is empowered to act fully as a juvenile court judge.
Cal Const art VI, §21; Cal Rules of Ct 1415(b). Indeed, the orders of a
subordinate judicial officer who sits as a temporary judge are as final and
nonreviewable as those of a judge. In re Brittany K. (2002) 96 CA4th 805,
815, 117 CR2d 813. Their orders, therefore, require no approval by a
judge.

To avoid the necessity for approval by a judge, a referee may obtain a
stipulation to act as a temporary judge. See Cal Rules of Ct 1415.
Procedures to follow in obtaining the stipulation are set out in Cal Rules
of Ct 244 (not applicable to commissioners). Failure to follow the
procedures exactly will not void the stipulation and deprive the court of
jurisdiction. In re Richard S. (1991) 54 C3d 857, 865, 2 CR2d 2 (Rule 244
is directory rather than mandatory). A stipulation is necessary to give the
court’s acts immediate finality, but the absence of a stipulation does not
deprive the court of jurisdiction. In re Roderick U. (1993) 14 CA4th 1543,
1551, 18 CR2d 555. The consequence of a failure to obtain a stipulation is
that a rehearing may be required (see §100.47).

If, before the jurisdiction hearing takes place, a stipulation is made
that a commissioner should serve as a temporary judge until the final
determination, a parent may not withdraw the stipulation before the
disposition hearing. In re Steven A. (1993) 15 CA4th 754, 772, 19 CR2d
576.

The superior court is not required to designate commissioners as
juvenile court referees and, in many jurisdictions, commissioners serve as
temporary judges by express or implied stipulation. As such, their
decisions and orders are not subject to rehearing. California Rules of
Court 244(a), relating to the required stipulations for temporary judges,
specifically states that it does not apply to court commissioners sitting as
temporary judges. A stipulation to a commissioner acting as a temporary
judge need not be in writing; a “tantamount stipulation” may be implied
from the conduct of the parties and attorneys. In re Horton (1991) 54 C3d
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82, 98, 284 CR 305; In re Courtney H. (1995) 38 CA4th 1221, 1227-
1228, 45 CR2d 560. For example, a failure to timely object to a
commissioner sitting as a judge is tantamount to an implied waiver of the
required stipulation. In re Brittany K., supra, 96 CA4th at 813.

A referee or commissioner assigned as a referee who is not acting as
a temporary judge must inform the child and parent or guardian that
review by a juvenile court judge may be sought. See Welf & | C §248; Cal
Rules of Ct 1416(a)(2). A child, parent, guardian, or the DSS may apply
for a rehearing at any time up to ten days after the service of a written
order. Welf & | C 8252; Cal Rules of Ct 1418(a). If the referee’s decision
is one that requires approval by a juvenile court judge, the order becomes
final ten calendar days after service of a written copy of the order or 20
judicial days after the hearing, whichever is later. In re Clifford C. (1997)
15 C4th 1085, 1093, 64 CR2d 873. For decisions by a referee that do not
require approval by a juvenile court judge to become effective, a judge
may make an order for a rehearing within 20 judicial days of the hearing,
but not more than ten days following the service of a written copy of the
order. In re Clifford C., supra (delinquency case reconciling Welf & | C
§8250 and 253).

If the proceedings that were before a referee were recorded by a court
reporter, the reviewing judge must rule on the request for a rehearing on
the basis of the transcripts. Welf & |1 C §252; Cal Rules of Ct 1418(c). If
there was no official report of the proceedings or if the judge fails to rule
on the application within 20 days of receiving it (maximum of 45 days
with an extension), the application for rehearing must be granted as a
matter of right. Welf & | C §252; Cal Rules of Ct 1418(b)—(c). Rehearings
of matters heard before a referee are conducted de novo before a juvenile
court judge. Welf & | C §254; Cal Rules of Ct 1418(e). See discussion of
rehearings in §100.47.

Attorneys who act as pro tem judges under Cal Const art VI, 8§21
must follow the stipulation procedure of Cal Rules of Ct §244. Parties may
not compensate the referee unless they agree in writing on the rate of
compensation that they will pay. Cal Rules of Ct 244(h).

6. Right to Counsel
a. [8100.16] In General

Any person who is entitled to notice under Welf & |1 C §8290.1 and
290.2 has the right to representation by counsel of his or her own choice.
Welf & | C 8349. Although the right to counsel in dependency
proceedings was historically viewed as a purely statutory one (see, e.g., In
re James S. (1991) 227 CA3d 930, 936, 278 CR 295), this view has
changed since passage of Senate Bill 243 (Stats 1987, ch 1485), which
placed the termination of parental rights within the context of the
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dependency case itself. Courts have held that right to counsel may acquire
a due process dimension when the proceedings could lead to a termination
of parental rights (see Lassiter v Department of Social Servs. (1981) 452
US 18, 31-32, 101 S Ct 2153, 68 L Ed 2d 640), or when the petition
contains allegations against a parent that could result in criminal charges
being filed (In re Emilye A. (1992) 9 CA4th 1695, 1707, 12 CR2d 294).

Neither failure to appoint counsel at the detention hearing nor
possible ineffectiveness of later-appointed counsel is a due process
violation that may be raised on appeal after termination of parental rights;
significant safeguards built into dependency proceedings preclude such a
claim. In re Meranda P. (1997) 56 CA4th 1143, 1151-1155, 65 CR2d 913
If, however, possible ineffectiveness of counsel undermines those
safeguards to such an extent that the parent is denied due process, it is
possible that a claim of ineffective assistance of counsel could be raised
on a later appeal. See In re Janee J. (1999) 74 CA4th 198, 208-209, 87
CR2d 634. It may also be raised by a later petition for writ of habeas
corpus in an appropriate case. See In re O.S. (2002) 102 CA4th 1402,
1406 n2, 126 CR2d 571.

Once appointed, counsel may not withdraw because of lack of
contact with the client without establishing why the lack of contact
prevents the performance of his or her duty. In re Malcolm D. (1996) 42
CA4th 904, 916, 50 CR2d 148. Once appointed, counsel must represent
the client in all proceedings (see Welf & | C 8317(d)), including writ
proceedings in the appellate court (Rayna R. v Superior Court (1993) 20
CA4th 1398, 1404-1405, 25 CR2d 259), and all subsequent proceedings
(In re Tanya H. (1993) 17 CA4th 825, 827, 833 n7, 21 CR2d 503), unless
the parents demonstrate that they no longer desire further legal
representation (Janet O. v Superior Court (1996) 42 CA4th 1058, 1065,
50 CR2d 57).

Although the court should monitor the bills of appointed counsel, it
may not by local policy interfere with the statutory right of the parent to
continued representation (Welf & | C 8317(d)) by requiring that all
counsel be relieved of the appointment after the first permanency planning
review hearing unless there is a showing of good cause. In re Tanya H.,
supra, 17 CA4th at 830-832.

b. [8100.17] Parents or Guardian

At each hearing, the court must advise an unrepresented parent or
guardian of the right to be represented by an attorney and the right of the
indigent parent or guardian to have one appointed if the child is placed, or
recommended to be placed, outside the home. Welf & | C §317(a); Cal
Rules of Ct 1412(g)—(h). Generally, the court may appoint counsel for an
indigent parent or guardian. Welf & | C 8317(a). If the child has been
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removed from the home or the petitioning agency is recommending
removal, the court must appoint counsel for an indigent parent or
guardian. Welf & | C 8317(b); Cal Rules of Ct 1412(h)(1)(B).

In deciding whether to appoint counsel, the court must make a case-
by-case determination of whether the presence of counsel would have
made a “determinative difference” in deciding if a parent has a due
process right to representation by counsel at a stage in the dependency
proceeding in which parental rights may be terminated. In re Ronald R.
(1995) 37 CA4th 1186, 1196, 44 CR2d 22.

r JUDICIAL TIP: Many judges recommend appointing counsel for
all parents at this stage of the proceedings because it is not yet
clear which parent the child will reside with, which parent is
likely to reunify with the child, or what conflicts between the
parents exist or may arise.

However, the court has no obligation under Welf & | C 8317 to appoint
counsel for an indigent parent who has chosen not to appear and has made
no request for counsel. In re Ebony W. (1996) 47 CA4th 1643, 1645, 55
CR2d 337. Nor does the court have statutory authority to appoint counsel
for a parent whose parental rights have been terminated. In re Jacob E.
(2004) 121 CA4th 909, 924, 18 CR3d 430.

m JUDICIAL TIP: When a parent is incarcerated, it is often
advisable to have that parent appear in court for the detention
hearing, but it may be sufficient to appoint counsel for the parent,
hold the detention hearing in the parent’s absence, and advise the
attorney that the hearing can be put back on calendar if, after the
attorney speaks with the client, it becomes clear that there is an
issue that needs to be dealt with. Another option is to continue the
hearing for a day to allow appointed counsel to speak with the
incarcerated client.

A parent may waive his or her right to counsel in a dependency
hearing, whether that right is statutory under Welf & | C 8317 or
constitutional. In re Gilberto M. (1992) 6 CA4th 1194, 1200, 8 CR2d 285
(waiver occurs when parent does not object to proceeding in absence of
counsel). The better practice in the juvenile court, however, is to make
parents aware of the dangers and disadvantages of self-representation. In
re Brian R. (1991) 2 CA4th 904, 921-922, 3 CR2d 768. There is no
requirement, however, that the court engage in a full Faretta-type inquiry
with the parent. In re Angel W. (2001) 93 CA4th 1074, 1084, 113 CR2d
659.

The court must take a waiver before precluding a disruptive but
mentally competent parent from self-representation, whether on the
grounds of protecting a person unskilled in the law or protecting the
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process from disruption. In re Angel W., supra, 93 CA4th at 1084-1085.
(.26 hearing). The conduct precluding self-representation must be such
that it would significantly delay the proceedings or render them
meaningless and negatively impact the rights of the child. In re Angel W.,
supra, 93 CA4th at 1085

Because a parent has the statutory right to counsel under Welf & | C
8317, the court must appoint counsel for both a mother and a presumed
father if they are indigent. See In re Zacharia D. (1993) 6 C4th 435, 451,
24 CR2d 751 (parent is defined as a mother or a presumed father as used
in dependency statutes). Judicial officers often will appoint counsel for a
biological father who has established and has taken steps toward filling a
parental role in the child’s life.

r JUDICIAL TIP: When counsel represents both parents, the judge
should determine whether a conflict between the parents exists
and should warn the parents about the dangers of dual
representation. Some judges always appoint separate counsel
because there is so often a potential for conflict.

If the social services agency or another party is seeking to establish
the parentage of an alleged father over his objection, the alleged father
does have a right to appointed counsel to help him defend against that
action. Salas v Cortez (1979) 24 C3d 22, 34, 154 CR 529. Alleged fathers
have no right to appointed counsel to help them in bringing their own
action to establish parentage, however. Despite this, some courts do
appoint counsel for the limited purpose of helping an alleged father to
establish parentage. If parentage is not established in a timely fashion, or
if it is determined the alleged father does not qualify for either biological
or presumed father status, counsel should then be relieved.

For a discussion of appointment of a guardian ad litem for a parent,
see §100.26.

c. Child
(1) [8100.18] In General

The court must appoint counsel for the child unless it finds that the
child would not benefit from the appointment of counsel. Welf & | C
8317(c); Cal Rules of Ct 1412(h)(1)(A), 1438(b). It must also appoint a
CAPTA guardian ad litem for each child who is the subject of a
dependency petition. Cal Rules of Ct 1448(c). If an attorney is appointed,
he or she will serve as the CAPTA guardian ad litem. Cal Rules of Ct
1448(c). The court must identify the CAPTA guardian ad litem on the
record. Cal Rules of Ct 1448(c). Counsel for the child must act as the
child’s CAPTA guardian ad litem, but when counsel is not appointed, a
CASA volunteer can adequately fulfill the independent investigative and
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informational functions. In re Charles T. (2002) 102 CA4th 869, 877-878,
125 CR2d 868.

In order to find that the child would not benefit from counsel, the
court must find all of the following (Cal Rules of Ct 1438(b)(1)):

» The child understands the nature of the proceedings;

» The child can communicate with the court, other counsel, other
parties, and the social workers and other professionals involved in
the case, and can advocate effectively for him or herself; and

« Under the circumstances, there would be no benefit to the child
from having counsel appointed.

If the court finds that the child would not benefit from counsel, it
must state reasons on the record for that finding on each of the criteria
listed above. Welf & | C §317(c); Cal Rules of Ct 1438(b)(2).

w JUDICIAL TIP: If the court appoints an attorney for the child, the
attorney must also be named as the child’s guardian ad litem. The
dual appointment should be clearly indicated on the court’s
minute order.

If the court finds no benefit from appointment of counsel for the
child, it must appoint a court-appointed special advocate (CASA) to serve
as the CAPTA guardian ad litem. Welf & | C §326.5; Cal Rules of Ct
1401(a)(13), 1438(b)(3), (e), 1448(c). See also Cal Rules of Ct 1424
(recruitment, duties, etc. of CASASs). The court may also appoint a CASA
for a child who has an attorney. Cal Rules of Ct 1438(f)(4).

r JUDICIAL TIP: If the court appoints an attorney for the child, the
attorney must also be named as the child’s CAPTA guardian ad
litem. The dual appointment should be clearly indicated on the
court’s minute order.

When appointing counsel, the court must determine whether to
appoint independent counsel; the court may appoint the district attorney,
public defender, or other member of the bar, as long as that attorney does
not represent a party or an agency whose interests conflict with those of
the child. Welf & | C 8317(c).

w JUDICIAL TIPS:

» Whether the court is appointing a government attorney (from the
office of district attorney or public defender) or private counsel,
the court must ensure that the attorney has the skill and judgment
to handle the child’s case.

* If there is a pending family law case and the child is represented by
counsel in that case, the court may wish to consider appointing the
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same counsel if that counsel is qualified to appear in juvenile court
under Cal Rules of Ct 1438(d) and any local rules of court. If that
appointment would not be appropriate, the court should order
juvenile court counsel to keep the family law counsel informed.

The attorney must be free to make an independent assessment of how
to handle the litigation to best serve the interests of the child. Allen M. v
Superior Court (1992) 6 CA4th 1069, 1075, 8 CR2d 259 (child’s counsel
has great latitude in presenting pertinent information to the court).

A parent may have standing to raise the question of a child’s right to
counsel as long as the parent’s interests and the child’s interests are
intertwined. In re Patricia E. (1985) 174 CA3d 1, 6, 219 CR 783,
disapproved on other grounds in 31 C4th 45, 60.

There is good cause under Welf & | C 8317(d) to relieve the child’s
counsel when the court finds representation no longer benefits the child. In
re Jesse C. (1999) 71 CA4th 1481, 1490, 84 CR2d 609. If counsel for the
child is relieved, however, a CASA must be appointed as the child's
CAPTA guardian ad litem. See Welf & | C §326.5.

(2) [8100.19] Attorney’s Duties

The child’s attorney must generally represent the child’s interests at
the detention hearing and at all subsequent hearings. Welf & | C 8317(e)-
(). To that end, the attorney must make investigations on the child’s
behalf, examine and cross-examine witnesses appropriately, interview any
child client who is four years of age or older, and make recommendations
to the court concerning the child’s welfare. Welf & |1 C 8317(e). The
attorney must meet regularly with his or her client and must work with
other counsel and with the court to resolve disputed aspects of the case.
Cal Rules of Ct 1438(d)(4). The attorney must also provide contact
information to the caregiver and to the child if the child is 10 years old or
older. Cal Rules of Ct 1438(d)(5). See also In re Jesse B. (1992) 8 CA4th
845, 853, 10 CR2d 516 (because counsel for children must interview their
clients to ascertain their wishes, judge may generally assume that attorney
who advocates for a certain disposition has previously consulted the child
regarding that disposition).

The attorney represents the child’s legal interests and is not required
to assume the responsibilities of a social worker. Welf & | C §317(e); Cal
Rules of Ct 1438(d)(4); see also Welf & | C 8280 (duties of social
worker). However, in assessing how to handle the litigation, the child’s
attorney, as well as the social worker, CASA, or guardian ad litem, must
be notified of changes in the child’s life, including changes in placement.
See In re Robert A. (1992) 4 CA4th 174, 192, 5 CR2d 438.

A primary obligation of the child’s attorney is to advocate for the
protection, safety, and physical and emotional well-being of the child.
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Welf & | C 8317(c). The role of the child’s counsel is not merely to
express the wishes of the child if orders consistent with those wishes
would endanger the child. In re Alexis W. (1999) 71 CA4th 28, 36, 83
CR2d 488. Because the child’s attorney has an obligation to represent the
child’s interests, the attorney may have to present a position to the court
that runs counter to both the parents’ and the petitioning agency’s
position. See Allen M. v Superior Court (1992) 6 CA4th 1069, 1075, 8
CR2d 259 (child’s counsel may properly request that petition not be
dismissed despite agreement between DSS and parents regarding
dismissal).

Either the child or the child’s counsel may invoke a privilege, such as
the psychotherapist-patient privilege, and if the child invokes it, counsel
may not waive it; but if counsel invokes it, the child may waive it. Welf &
| C 8§317(f). If the child is neither old nor mature enough, counsel is the
holder of the privileges. Welf & | C 8317(f).

(3) [8100.20] Siblings

A court may appoint one attorney to represent all the siblings unless
an actual conflict of interest exists at the time of appointment or it is
reasonably likely that one will arise. Cal Rules of Ct 1438(c)(1)(A)-(B);
In re Celine R. (2003) 31 C4th 45, 50, 1 CR3d 432. These circumstances
alone do not indicate a conflict (Cal Rules of Ct 1438(c)(1)(C)):

» The siblings are different ages.
* The siblings have different parents.

» There is a purely abstract or theoretical conflict of interest among
the siblings.

» Some of the siblings appear to be more likely than others to be
adopted.

» The siblings have different permanent plans.

An attorney who represents a group of siblings must assess whether a
conflict may have arisen. Cal Rules of Ct 1438(c)(2)(A)—(C). In addition
to the factors listed above, a disagreement among siblings regarding
wishes or differences in the siblings’ version of events is not necessarily a
conflict if the differences are not material to the case. Cal Rules of Ct
1438(c)(2)(B)(vi), (vii).

Each child in a family need not have his or her own counsel unless
there is an actual conflict of interest (In re Candida S. (1992) 7 CA4th
1240, 1252, 9 CR2d 521) or a probable potential one (Carroll v Superior
Court (2002) 101 CA4th 1423, 1429-1430, 124 CR2d 891). Whether
there is an actual conflict must be assessed on a case-by-case basis. In re
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Candida S., supra, 7 CA4th at 1253 (disagreements among siblings about
visitation will not necessarily present conflict of interest).

When a conflict arises, the court must relieve counsel from joint
representation. Cal Rules of Ct 1438(c)(2)(E); In re Celine R., supra.
Moreover, an attorney may not accept representation of siblings in a
dependency case if there is a reasonable likelihood that an actual conflict
will arise. Carroll v Superior Court, supra, 101 CA4th at 1429-1430. If
the attorney believes that an actual conflict has existed from the outset or
has arisen, he or she must follow the steps set out in Cal Rules of Ct
1438(c)(2)(D).

w JUDICIAL TIP: Potential and actual conflicts of interest for
children’s counsel have increased with the requirement for
concurrent services planning and the enactment of the provisions
for a “sibling petition” under Welf & 1 C 8388(b), and the
“interference with sibling relationships” exception to termination
of parental rights under Welf & | C 8366.26(c)(1)(E). Judges
therefore need to be aware of the possibility of future conflicts in
making these appointments.

(4) [8100.21] Child’s Choice

Under Welf & | C 8349, the child is entitled to be represented by
counsel of his or her own choice. When a child retains a particular
attorney, the court may not deny child that counsel without having first
ruled that the child was incapable of selecting an attorney or did not select
a competent one. Akkiko M. v Superior Court (1985) 163 CA3d 525, 527,
209 CR 568. Even with appointed counsel, when a child is dissatisfied, the
court may not deny a request for new counsel without inquiry into the
cause of the dissatisfaction. In re Ann S. (1982) 137 CA3d 148, 150, 188
CR 1. If the complaint is valid, the judge must appoint new counsel. In re
Ann S., supra.

d. [8100.22] Conflicts

The district attorney’s office may represent the DSS. Welf & | C
8318.5. It may also represent the child, and may represent both the
petitioning agency and the child if there is no conflict of interest. Welf & |
C 8317(c). The district attorney’s office may also pursue criminal charges
against the parent while representing the child. Welf & I C 8317(c) (not an
automatic conflict of interest). Finally, the district attorney may also
represent children in some instances in which the office had previously
prosecuted the parents as long as it does not represent another party or
agency whose interest conflicts with the child’s. In re Albert B. (1989) 215
CA3d 361, 382, 263 CR 694. However, in any of these cases, the court
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must consider the facts of the case to determine if there is an actual
conflict.

e. [§100.23] Attorneys’ Fees; Training

The court may fix compensation for appointed counsel for the child.
Welf & | C §317(c). However, a court may not order one parent to pay the
other parent’s attorneys’ fees under the Family Law Act when those fees
were incurred for a dependency proceeding occurring simultaneously with
a dissolution action. Marriage of Seaman & Menjou (1991) 1 CA4th
1489, 1499, 2 CR2d 690 (dependency proceeding is not “related to”
simultaneous family law proceeding, permitting an award of attorneys’
fees under Family Law Act).

Each party who is represented by an attorney is statutorily entitled to
competent counsel. Welf & | C 8317.5(a); see Cal Rules of Ct 1438(d)
(defining competence and discussing standards of representation,
experience, and education). The court must establish a complaint process
and inform parties of the procedure (Cal Rules of Ct 1438(e)) and may
require evidence of competency (Cal Rules of Ct 1438(d)(2)). Once the
court determines that an attorney has acted improperly, it must take
appropriate action. Cal Rules of Ct 1438(e). See also Welf & | C §317.6
(enabling legislation requiring establishment of standards and procedures
with respect to counsel practicing in dependency court).

The juvenile court judge has an obligation to encourage local
attorneys to practice in juvenile court over a substantial period of time, to
raise the status of public attorneys who practice in juvenile court, and to
establish minimum standards of practice for court-appointed attorneys
who practice in juvenile court. Standards of Judicial Administration
824(c). The judge should also institute and encourage training programs
for lawyers who serve as court-appointed attorneys in juvenile court, as
well as set minimum training and continuing legal education standards.
Standards of Judicial Administration §24(d). Each superior court must
adopt or amend local rules governing representation of parties in
dependency court after first consulting local offices of the county counsel,
district attorneys, and others specified in Cal Rules of Ct 1438(a)(1). Cal
Rules of Ct 1438(a). The rules must address issues relating to
representation, such as training and appointment of attorneys,
establishment of standards, and procedures for reviewing complaints,
procedures for appointing a CAPTA guardian ad litem, as well as
procedures relating to settlement, mediation, and discovery. Cal Rules of
Ct 1438(a)(2).

Appointed counsel must have training that ensures that the child is
adequately represented. Welf & | C 8317(c); Cal Rules of Ct 1438(d).
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7.[8100.24] Conduct of Hearing

At the initial or detention hearing, the court must first advise the
parents and guardians of their rights and serve them with a copy of the
petition. See Welf & | C §316; Cal Rules of Ct 1441(a). See discussion in
§100.25. The court must examine the child’s parents, guardians, or others
with pertinent knowledge, and hear any relevant evidence that the child
and the parents, guardians, or others would like to present; the court must
also receive evidence from the social worker on any necessity for initial
removal and continued detention. Welf & | C 8319(a). In making the
findings necessary to an order of detention, the court may rely solely on
documentary evidence, such as police reports or reports of the probation
officer or social worker. Cal Rules of Ct 1445(b); see §100.29. At this
hearing, the court must also ask the mother and other appropriate persons
about the identity and whereabouts of any possible alleged or presumed
fathers. Cal Rules of Ct 1441(b). See §§100.32-100.33. The court must
also ask about American Indian ancestry. See discussion in 8§100.49-
100.57.

As with any juvenile court hearing, the initial or detention hearing
must be closed to the public, heard at a special or separate session of
court, and granted precedence on the calendar. See Welf & | C §8345-
346. The hearing must be conducted in an informal, nonadversarial
manner, unless there is a contested issue of law or fact. See Welf & | C
8350(a)(1); Cal Rules of Ct 1412(b). The court must control the
proceedings with a view to expeditious determination of the facts and to
obtaining maximum cooperation of the child and persons interested in the
child’s welfare. Welf & | C 8350(a)(1); Cal Rules of Ct 1412(a). The court
must also provide accommodations for persons with disabilities (see Cal
Rules of Ct 989.3 for procedural requirements), as well as English
language interpreters or interpreters for deaf or hearing-impaired persons
if necessary (see Evid C 88752, 754). The proceedings must be transcribed
by a court reporter if the hearing is conducted by a judge or by a referee
acting as a temporary judge. Welf & | C 8347; Cal Rules of Ct 1411(a). If
the hearing is before a referee who is not acting as a temporary judge, the
juvenile court judge may nevertheless direct that the proceedings be
recorded. Cal Rules of Ct 1411(b).

a. [8§100.25] Advisement of Rights

At the initial or detention hearing, the court must inform the parties
of the reason for the detention, let them know what to expect from
juvenile court proceedings, and inform them of their rights, including the
right to counsel at each stage of the proceedings unless waived. See Welf
& | C 88311(b), 316; Cal Rules of Ct 1412(qg), (j), 1441(a). A personal
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waiver by the parent is required. In re Monique T. (1992) 2 CA4th 1372,
1377, 4 CR2d 198.

w JUDICIAL TIP: It is common for judges to obtain waivers of
formal advisement of these rights from parents who are
represented by counsel.

Specifically, under Cal Rules of Ct 1412(j), the court (or the parents’
or guardians’ attorney) must advise the parents and guardians of any right
to assert the privilege against self-incrimination. However, it may not be
an abuse of discretion for a judge to omit this advisement because of the
“use immunity” provided by Welf & I C 8355.1(f) (testimony of parent or
guardian in dependency proceeding may not be used against parent or
guardian in any other action or proceeding). In re Amos L. (1981) 124
CA3d 1031, 1039, 177 CR 783.

Although the court may wish to inform the parents or guardians of
the “use immunity” conferred by Welf & | C 8§355.1(f), the court is not
required to advise parents of this immunity when parents are represented
by counsel (In re Candida S. (1992) 7 CA4th 1240, 1250, 9 CR2d 521).

Under Cal Rules of Ct 1412(j), the court must also advise the child,
parents, and guardians of the right

» To confront and cross-examine witnesses, including preparers of
reports submitted in court.

» To use court process to obtain witnesses.
» To present evidence to the court. See also Welf & | C 8311(b).

Under Cal Rules of Ct 1441(a), the court must also inform the
parents, guardians, and child of

» The contents and meaning of the petition.

» The reasons for the detention and the goal and scope of the
detention hearing if the child was taken into custody.

» The nature of juvenile court proceedings and the consequences of
different hearings.

* Maximum time limits for providing reunification services based on
when the services were considered to have been offered or
provided and the age of the child at the time of removal.

The child and parents are also entitled to future notice of all
proceedings; to that end, they must provide permanent mailing addresses
to the court and the DSS, and the court must advise them that, until further
notice, the court and social services agency will use those addresses for
purposes of notice. Welf & | C 8316.1; Cal Rules of Ct 1412(l). Judicial
Council form JV-140 must be delivered with the petition and made
available in the courtroom. Cal Rules of Ct 1412(l)(3). Thereafter, at each
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hearing in a dependency proceeding, the court must determine whether
notice has been given as required by law. Cal Rules of Ct 1412(k).

b. [§100.26] Who May Be Present

The child, who is the subject of the proceeding, is also a party. Welf
& | C 8§317.5(b). If the child is 10 years old or older and is not present, the
court must determine whether he or she was properly notified of the right
to attend the hearing and inquire why the child is not present. Welf & | C
8349; Cal Rules of Ct 1412(n). Welfare and Institutions Code 8349 and
Cal Rules of Ct 1410(b) permit anyone who is entitled to notice under
Welf & | C §8290.1 and 290.2 to attend, including the following persons :

» The child, if 10 years old or older;

» A sibling in certain circumstances and/or his or her caregiver and
attorney (see §100.12);

 Parents or guardians, or if none can be found or none reside within
the state, any adult relatives residing within the county, or if none,
any adult relatives residing nearest the court;

» Counsel for child, as well as counsel for parent or guardian, adult
relative, Indian custodian, or Indian tribe;

» County counsel or district attorney in cases in which the district
attorney has been appointed to represent the petitioner;

» Social worker (although the court has no authority to assign a
particular social worker to a case (In re Ashley M. (2003) 114
CA4th 1, 10, 7 CR3d 237));

» Court clerk;

» Court reporter,

* Bailiff, at the court’s discretion;

* Representative of the Indian child’s tribe (see Cal Rules of Ct
1439);

* The child’s CASA; and

* Any other person entitled to notice under Welf & 1 C 88290.1 and
290.2.

The court may also permit any of the child’s relatives to be present at
the detention hearing on a sufficient showing. See Cal Rules of Ct 1412(f).
All others must be excluded from the courtroom unless a parent or
guardian requests that the public be admitted and this request is consented
to by the child or the child requests an open hearing. Welf & | C 8346; Cal
Rules of Ct 1410(e)(1). The court may also admit anyone who it
determines has a direct and legitimate interest in the case or in the work of
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the court. Welf & | C 8346; Cal Rules of Ct 1410(e). In any case, no
person on trial, accused of a crime, or awaiting trial may be permitted to
attend juvenile court proceedings except when testifying as a witness,
unless that person is a parent, guardian, or relative. Welf & | C §345; Cal
Rules of Ct 1410(a).

w JUDICIAL TIPS:

» Even at a detention hearing, some judges permit participation from
anyone who might provide information that could assist the court
in making a decision regarding the child. Other judges only allow
participation by the parties and exclude all others unless they are
called as witnesses by one of the parties.

» Some judges occasionally permit attorneys who are not connected
with the case being heard, but who are appointed in other cases, to
stay in the courtroom as a learning experience; this practice may
result in a better-trained bar, but should be carefully monitored. If
a party or counsel for a party objects to the presence of those not
connected to the case, the court should ask the visitors to leave.

In addition to the participants mentioned above, it is good practice for
the court to allow the child a support person. Welf & | C 88100-109,
356.5 (setting forth the requirements governing the appointment and
duties of a court-appointed special advocate or CASA volunteer) and Cal
Rules of Ct 1424 (implementing the statutory requirements). When that
role cannot be fulfilled by the social worker or a CASA who is already
present, the court may allow a support person to be present by using its
discretion under Welf & 1 C 8346 and its inherent authority to provide for
the child’s best interest.

Without statutory authority, the district attorney may not participate
in juvenile dependency proceedings to represent state interests. In re
Dennis H. (2001) 88 CA4th 94, 102, 105 CR2d 705. Moreover, the court
may not appoint a guardian ad litem for a parent or guardian without
holding an informal hearing and giving the parent an opportunity to be
heard. In re Sara D. (2001) 87 CA4th 661, 671, 104 CR2d 909 (parent); In
re Joann E. (2002) 104 CA4th 347, 357-359, 128 CR2d 189 (guardian).
Even a parent who is under conservatorship must be given an opportunity
to be heard, and the conservator should be given notice and served with
the petition. In re Daniel S. (2004) 115 CA4th 903, 911-912, 9 CR3d 646.

If the parent’s attorney believes that a guardian ad litem should be
appointed, the attorney must ask the parent for consent and, if the parent
does not consent, the attorney must approach the court directly. In re
Jessica G. (2001) 93 CA4th 1180, 1187-1188, 113 CR2d 714. At an
informal hearing on the issue, the court or counsel must explain to the
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parent the reason for the proposed appointment and the authority that the
guardian ad litem would have if appointed and must give the parent an
opportunity to respond. 93 CA4th at 1188. Failure to explain or to give an
opportunity to consent to the appointment or even to comment on it, along
with a failure by the trial court to inquire regarding the mother’s
competence, is a violation of the mother’s constitutional rights. In re C.G.
(2005) 129 CA4th 27, 32—-33, 27 CR3d 872.

To appoint a guardian ad litem, the court must determine that the
parent is unable to help counsel or to understand the proceedings because
of mental disorder or developmental disability, using the same standards
required in Pen C 81367 or Prob C 81801. In re Sara D., supra, 87 CA4th
at 667; In re Jessica G., supra, 93 CA4th at 1186.

c. [8100.27] Presentation of Testimony and Other Evidence

The court must consider evidence from the social worker regarding
reasons for the initial removal from custody of the parent or guardian and
the basis of the recommendation for continuing detention. Welf & | C
8319(e); see Cal Rules of Ct 1444(b). This evidence may be in the form of
testimony or documents. Cal Rules of Ct 1444(b)—(c), 1445(b).

The court must also examine the parents, guardians, or others with
relevant knowledge of the situation and hear any relevant evidence that
they or the child would like to present. Welf & | C §319(a); Cal Rules of
Ct 1444(c). When ruling on reasonable efforts (see §100.38, the court
must read and consider any DSS reports and relevant evidence submitted
by the parties and their counsel. Welf & | C §319(d)(1); see Cal Rules of
Ct 1446(c), 1444(b).

The court must consider what services could be provided to the child
that would enable the child to return home. See Welf & | C §319(d)(1).
The court must also review whether the social worker has considered
public assistance as a possible resource that would eliminate the need for
detention or prevent further detention. Welf & | C §319(d)(1).

In addition, at the detention hearing or at any other dependency
proceeding, any interested person may give the court information relevant
to the child’s interests or rights to be protected or pursued in other judicial
or administrative forums. Cal Rules of Ct 1438(qg).

(1) [8100.28] Rights of Child, Parents, and Others During
Testimony

At the detention hearing, the child, parents, and guardians are entitled
to assert the privilege against self-incrimination. Cal Rules of Ct 1444(d).
A parent or guardian also has a right to confront and cross-examine any
preparers of reports received by the court who are present and any other
persons examined by the court under Rule 1444(c). Cal Rules of Ct
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1444(d). The right to confrontation is not a constitutional one because a
dependency proceeding is not a criminal proceeding and therefore some of
the formalities of a criminal proceeding are not applicable. In re Kerry O.
(1989) 210 CA3d 326, 334, 258 CR 448.

(2) [8100.29] Documentary Evidence

The court may rely solely on written police, probation, or social
worker reports or other documents in making findings that are prerequisite
to an order of detention. Cal Rules of Ct 1444(b), 1445(b). Under Rule
1445(b), these reports must include:

(1) Statement of reasons why the child was removed from the
parents’ custody,

(2) Description of services already provided (including those
provided at the time of prehearing detention) and indication of whether
further services are available that would eliminate the need for further
detention,

(3) Need for continued detention.

If continued detention is recommended, the reports should include a
section on whether there is a noncustodial parent or other relative with
whom the child may be detained. Cal Rules of Ct 1445(b)(4).

(3) [8100.30] Child’s Testimony

Although children rarely testify at detention hearings, when a child
does testify, the court must first administer an oath to the child or obtain a
satisfactory promise from the child to tell the truth. See In re Heather H.
(1988) 200 CA3d 91, 95-97, 246 CR 38 (failure to administer oath
rendered testimony inadmissible). See also Evid C 8710 (witnesses under
ten years old need only promise to tell the truth). At the conclusion of the
child’s testimony, the judge may wish to state whether the testimony
demonstrated that the child understood the questions and had the ability to
be responsive. For a discussion of handling child witnesses in court
generally, see THE CHILD VIcTIM WITNESS BENCH HANDBOOK (CJER
2002).

In addition, if the court determines that the child’s testimony is
necessary, the child may testify in chambers outside the presence of the
parents if the parents’ counsel is present and any one of the following
conditions exists (Welf & I C 8350(b); Cal Rules of Ct 1412(c)):

* The court determines that testimony in chambers is necessary to
ensure truthful testimony.

» The child is likely to be intimidated in the more formal courtroom
setting.



§100.31 California Judges Benchguide 100-34

» The child is frightened to testify in front of the parent or parents.

In determining whether to permit in-chambers testimony, the court
may rely on the social worker’s report, representations of the child’s
counsel, or other stipulated offers of proof. Cal Rules of Ct 1412(c)(3); In
re Katrina L. (1988) 200 CA3d 1288, 1297, 247 CR 754 (court properly
relied on statements in social worker’s report that child would probably be
intimidated in courtroom setting; social worker was available for cross-
examination). The presence of parents’ counsel is essential; it may be
prejudicial error for the court to question the child in chambers with only a
reporter present. See In re Laura H. (1992) 8 CA4th 1689, 1697, 11 CR2d
285.

When the child testifies in chambers, the testimony must be recorded
and the parent or guardian may request the reporter to read back the
testimony. See Cal Rules of Ct 1412(c)(3).

The court may permit the child to testify in chambers even when the
child does not expressly state a fear of testifying in open court. In re
Katrina L., supra, 200 CA3d at 1297-1298 (requirements of Welf & | C
§350 were otherwise met).

w JUDICIAL TIP: To accommodate the needs of the child witness,
some judges remove their robes, which can be frightening
symbols of formality to the child, and take other steps to make the
proceedings as informal as possible. See generally THE CHILD
VicTIM WITNESS BENCH HANDBOOK 881.19, 3.19 (CJER 2002). In
addition, some judges conduct “in-chambers” proceedings in the
courtroom without the parents because some chambers become
too crowded and therefore too frightening for the child.

Finally, when a child is unwilling to testify even at an in-chambers
hearing because of the presence of so many adults (the judge, many
attorneys, social worker, and court reporter), a court is entitled to use its
inherent powers to carry out its duties and ensure the orderly
administration of justice (derived from Cal Const art VI, §81) and may
permit the testimony of the child by closed-circuit television even in the
absence of any express statutory authority for this procedure. In re Amber
S. (1993) 15 CA4th 1260, 1266, 19 CR2d 404 (court may use this
procedure to protect best interests of child because parents’ rights are at
least as protected as they would have been under Welf & | C §350(b)).

(4) [8100.31] Child’s Out-of-Court Statements

There are a number of situations in which a child’s out-of-court
statements to others would not be made inadmissible by the hearsay rule,
although this issue does not often arise in a detention hearing, since it is
not conducted to determine the truth of the petition and requires only a
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prima facie showing. For example, in a jurisdiction hearing, a statement
made by a child victim of abuse or neglect when that child was under 12
years old may be admissible despite the hearsay rule if the statement was
made for medical diagnosis or treatment. Evid C §1253. Moreover, a
child’s hearsay statements may be admissible under a “child dependency
hearsay exception” when there are indicia of reliability even if the child is
not competent to testify. See In re Cindy L. (1997) 17 C4th 15, 18, 69
CR2d 803. Indeed, a child’s out-of-court statements may be admissible
even if they do not meet the requirements of the child dependency hearsay
exception and even if the child has been ruled incompetent to testify. In re
Lucero L. (2000) 22 C4th 1227, 1242-1243, 96 CR2d 56. See discussion
in California Judges Benchguide 101: Juvenile Dependency Jurisdiction
Hearing 8101.43 (Cal CJER).

d. Determination of Parentage
(1) [8100.32] In General

Under Welf & | C 8§316.2(a) and Cal Rules of Ct 1413(a) and
1441(b), the court must inquire about the identity and address of any
possible presumed or alleged fathers at the detention hearing. It must
engage in this inquiry even if a man claiming to be a father appears at the
detention hearing. Welf & | C 8316.2. It must engage in a parentage
inquiry by asking at least the following questions as it deems appropriate
(Welf & I C §316.2(a); Cal Rules of Ct 1413(b)(1)-(6), 1441(b)(1)—(6)):

(1) Has there been a judgment of parentage?

(2) Was the mother married, or did she believe herself to be married,
at the time of conception?

(3) Was the mother cohabiting with a man at the time of conception?

(4) Did the mother receive support or promises of support during her
pregnancy?

(5) Has a man formally or informally acknowledged parentage,
including by signing a declaration of parentage?

(6) Have genetic tests been administered and, if so, what were the
results?

(7) Does the man qualify as a presumed father under Fam C 87611 or
any other Family Code provision? Sometimes the court may be called on
to balance competing presumptions. See, e.g., In re Kiana A. (2001) 93
CA4th 1109, 1117-1118, 113 CR2d 669 (court chose man who had taken
child into home rather than incarcerated husband of mother, although both
were presumptive fathers).

The court may also ask if the man has executed a voluntary
declaration of parentage and filed it with the state DSS and whether his
name is on the birth certificate. See Fam C 887571-7574. If so, this
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declaration acts to establish parentage, has the same effect as a judgment
of parentage, and establishes the man as a presumed father. In re Liam L.
(2000) 84 CA4th 739, 746, 101 CR2d 13; Cal Rules of Ct 1413(c). One
appellate court has held that once an alleged father provided prima facie
proof that he signed a voluntary declaration of parentage at the time of
child’s birth, he was entitled to rely on the presumption that the document
was properly filed, and the burden was on DSS to disprove that fact. In re
Raphael P. (2002) 97 CA4th 716, 738, 118 CR2d 610.

The court may also be asked to resolve issues of the maternal
relationship. A child has standing to bring an action under the Uniform
Parentage Act (Fam C 8§87600-7730) to determine the existence of a
mother-child relationship. In re Karen C. (2002) 101 CA4th 932,
935-936, 124 CR2d 677 (presumed, but not biological, mother). A woman
who is actually raising a child and whom the child believes is her mother
may be that child’s presumed mother; the presumption is not necessarily
defeated by the fact that the woman has stated to the court, school
authorities, and others, that she is not the biological mother. In re
Salvador M. (2003) 111 CA4th 1353, 1358-1359, 4 CR3d 705.

In the absence of a marital presumption, full parentage findings will
not normally be made at an initial hearing. After conducting its inquiry,
however, the court must at least note its findings in the court minutes.
Welf & I C §316.2(f).

Generally, when conducting a parentage hearing, the court may
establish parentage of a child who is the subject of a 8300 petition either
by blood or genetic tests or on presentation of evidence using procedures
established by Cal Rules of Ct 1413. See Cal Rules of Ct 1413(a). These
procedures begin with a determination under Cal Rules of Ct 1413(d) of
whether a prior finding of parentage was made by:

(1) Asking the person alleging parentage whether there has been such
a finding,

(2) Directing the clerk to request the child support agency to inquire
whether parentage was established (using Judicial Council form JV-500),

(3) Receiving copies of the completed form from the child support
enforcement office, with certified copies of any parentage judgment or
order attached, and

(4) Taking judicial notice of the prior parentage determination.

Under Cal Rules of Ct 1413(e), if the child support agency reports or
if the court determines through inquiry no prior determination of
parentage, the court may undertake such a determination itself by:

(1) Ordering the child and any alleged parents to take blood or
genetic tests under Fam C 887550-7557, or
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(2) Determining parentage or nonparentage based on testimony,
declarations, or statements of any alleged parents, and

(3) Advising any alleged parent that if he or she is declared a parent,
he or she will be obligated to support the child, he or she may be the
subject of an action to recover support payments, and he or she could be
convicted of a felony if he or she is able to provide support and fails to do
S0 (see Pen C §271a).

A court may reasonably deny an alleged father’s request for genetic
testing, concluding that the child would not benefit from having this
person identified as the father, when he has no relationship to the child
and has not demonstrated any commitment to the child’s welfare, despite
learning that he was an alleged father many years earlier. In re Joshua R.
(2002) 104 CA4th 1020, 1026, 1028, 128 CR2d 241.

r JUDICIAL TIP: When the issue of parentage cannot be otherwise
resolved, a court should not automatically deny a request for
genetic testing at the outset of a case. Such an order could
eliminate potential relative placements and deny the child a
potential parental relationship.

A presumption of parentage under Fam C 87555 based on the blood
test score may be overcome by evidence that the man had no access to the
mother at the applicable time. City & County of San Francisco v Givens
(2000) 85 CA4th 51, 55-56, 101 CR2d 859.

A man who has been named as a father and/or one who wishes to
establish, deny, or question parentage must use Judicial Council form JV-
505 to exercise a number of options including requesting or waiving an
attorney, denying parentage, requesting genetic testing, or requesting a
judgment of parentage. If a man requests a finding of parentage on
Judicial Council form JV-500 or appears in the dependency case and files
an action under Fam C 87630 or 87631, the court must determine if he is
the biological father. Welf & | C 8316.2(d); Cal Rules of Ct 1413(h).
After a dependency petition has been filed, the juvenile court has
jurisdiction over actions brought under Fam C 87630 or §7631. Welf & |
C 8316.2(e).

Once the court determines parentage, it must direct the clerk to
prepare and transmit form JV-501 to the child support enforcement office.
Cal Rules of Ct 1413(f). The clerk must provide a copy of the petition, a
notice of the next scheduled hearing, and Judicial Council form JV 505 to
each alleged parent unless the petition has been dismissed, dependency
has been terminated, the alleged parent has denied parentage and waived
further notice, or the parent has relinquished custody to DSS. Cal Rules of
Ct 1413(g). See discussion in §100.12 of In re Paul H. (2003) 111 CA4th
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753, 755, 761, 5 CR3d 1 for possible court and DSS responsibility in
assisting alleged parents.

(2) [8100.33] When Presumed Father Status Sought

Courts may encounter situations in which a man who is not the
biological father seeks custody of the child. Courts have held that a man
should not lose his status as a presumed father merely by admitting that he
is not the biological father. See In re Nicholas H. (2002) 28 C4th 56, 63,
120 CR2d 146. Presumed fatherhood status is not necessarily negated by
evidence that the man is not the biological father (In re Jerry P. (2002) 95
CA4th 793, 797, 116 CR2d 123), nor does one man’s biological parentage
necessarily rebut the presumption of parentage under Fam C §7612(a) as
applied to a second man (In re Jesusa V. (2004) 32 C4th 588, 606, 10
CR3d 205). If presumed father status were to be denied to nonbiological
fathers, the anomalous result would be that Fam C 87611 and related
dependency statutes would permit mothers who are unwilling and
incapable parents to have reunification services, while denying such
services to a man who is willing and capable. In re Jerry P., supra, 95
CAA4th at 812.

Indeed, in the dependency context, biological fatherhood may be
irrelevant to presumed fatherhood. See 95 CA4th at 803—804. There is no
policy that would support a requirement of rejecting a man who has acted
as the child’s only father, solely because he has been determined not to be
the biological father. In re Raphael P. (2002) 97 CA4th 716, 735-736,
118 CR2d 610.

w JUDICIAL TIP: The area of parentage in dependency cases,
which has always had some confusion and uncertainty, is now
fraught with further uncertainty as law develops to include some
non-biological fathers in the class of presumed fathers. Because
this further uncertainty may result in an increase in contested
parentage hearings and additional new law, judicial officers
should require attorneys to make a good record on parentage
issues and to provide relevant points and authorities.

Presumed father status under Fam C 87611(d) that follows from a
man receiving the child into his home and holding the child out as his own
may be rebutted by the fact that the man is a registered sex offender who
has molested the child. In re T.R. (2005) 132 CA4th 1202, 1211-1212, 34
CR3d 215.

Because a presumed father is entitled to services, visitation, and
custody, while an alleged father is not, an attorney for an alleged father
should ensure that his or her client is notified so that he may establish
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paternal status if possible. In re O.S. (2002) 102 CA4th 1402, 1408-1410,
126 CR2d 571.

e. [8100.34] Prima Facie Case; Burden of Proof

At the close of the hearing, the court must order the child’s release
unless a prima facie showing has been made that the child comes within
Welf & | C 8300 and that certain other conditions exist. Welf & | C
8319(b); Cal Rules of Ct 1445(a). The prima facie case for removal must
be made by relevant evidence. In re Raymond G. (1991) 230 CA3d 964,
972, 281 CR 625 (reasoning by analogy to delinquency cases).

When the petitioning agency does not meet the burden of proof, the
court may order whatever action is required on motion of the child, parent,
or guardian or its own motion. Welf & | C 8350(c); Cal Rules of Ct
1412(d). The court may take this action after weighing the evidence then
before it. Welf & | C 8350(c). However, if it denies the motion, the child,
parent, or guardian may offer additional evidence without having first
reserved that right. Welf & I C 8350(c); Cal Rules of Ct 1412(d).

f. [8100.35] When Parent Admits Allegations, Submits, or
Enters No-Contest Plea

Whether or not the child is detained, if the parent or guardian wishes
to admit the allegations in the petition, plead no contest, or submit the
jurisdictional determination based on information provided at the
detention hearing and waives a separate jurisdictional hearing, the judge
must proceed according to Cal Rules of Ct 1449 and 1451. See Cal Rules
of Ct 1444(a).

If the parent admits the allegations, the court must still find that there
is a factual basis for the admission. Cal Rules of Ct 1449(f)(6). Normally,
this is made based on the court’s reading of the social worker’s report.

If fewer than all parents or guardians admit the allegations, plead no
contest, or submit, or if any parent or guardian who has not been properly
notified or for whom service had not been excused on a showing of due
diligence is not present, the court must make the necessary findings
concerning the taking of the plea or the submission. See Cal Rules of Ct
1449(f). However, the court must take the following issues under
submission until the jurisdictional issues concerning all parents can be
dealt with: (1) whether the child is described by Welf & I C 8300, (2) the
factual basis for the allegations, and (3) the truth of the allegations. See
Cal Rules of Ct 1449(1)(6)—(8).
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= JUDICIAL TIPS:

o If all parents wish to submit, but the DSS wishes to present
additional evidence, the case must be set for a jurisdictional
hearing.

* A submission does not preclude argument on behalf of the parent
or guardian, and does not constitute a waiver of appeal of the
sustained allegations.

g. [8100.36] Findings

The court must order the child’s release unless it finds that there is a
prima facie case that the child comes within Welf & | C 8300, the court
finds that continuing in the physical custody of the parent or guardian
would be contrary to the child’s welfare, and that any of the following
circumstances exist (Welf & 1 C 8319(b); Cal Rules of Ct 1445(a),
1446(a)):

» There is substantial danger to the child’s physical health, or the

child is seriously emotionally damaged and removal is the only
way to protect the child.

» The child has left placement in which he or she was placed by
order of the juvenile court.

» The parent, guardian, or custodian is likely to flee the jurisdiction.

e The child is unwilling to return home, and it is alleged that the
child has been physically or sexually abused by a person in the
home.

If the child is ordered detained, the court must order that temporary
placement and care is vested with the DSS, pending disposition or further
court order. Cal Rules of Ct 1446(d). The court must also make a
determination that the child’s continuing residence in the home of the
parent or legal guardian is contrary to the child’s welfare. Cal Rules of Ct
1446(a)(2). Moreover, under Welf & | C 8319(e) and Cal Rules of Ct
1446(c)(3), when ordering detention the court must:

» Determine if there are any services that would enable the child to
return home until the next hearing, and state the facts on which the
decision is based;

 Specify why the initial removal was necessary; and

 Order reunification services to be provided as soon as possible, if
appropriate.

If the court’s findings do not justify detention, the child must be
released. See Welf & | C 8319(b); Cal Rules of Ct 1445(a). However,
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unless DSS and the child otherwise agree to a dismissal of the petition, a
jurisdiction hearing must still be held. See, e.g., Allen M. v Superior Court
(1992) 6 CA4th 1069, 1074, 8 CR2d 259 (once a verified petition has been
filed, it may not be dismissed by the DSS without notification to all
interested parties so that each may have an opportunity to be heard and to
object).

The court must also make a finding of whether notice had been given
as required by law. Cal Rules of Ct 1412(k).

The court must make findings on the record of whether reasonable
efforts were made to prevent or eliminate the need for removal and/or
whether the child might be able to be returned home if services were
provided. Welf & | C 88306, 319(d)(1); Cal Rules of Ct 1446(c). For
discussion of services, see §100.38. If ordering detention, the court must
find that there are no reasonable means that would prevent need for
detaining child or that would allow the child to return home. Cal Rules of
Ct 1446(c)(2).

Whether the child is released or detained, the court must make one of
the following reasonable efforts findings concerning efforts to prevent or
eliminate the need for removal (see Cal Rules of Ct 1446(c)):

(1) Reasonable efforts have been made, or

(2) Reasonable efforts have not been made.

= JUDICIAL TIPS:

To be eligible for Title IV-E funding for a child’s foster care
placement, the county social services agency must have provided
reasonable efforts to prevent or eliminate the need for removal. See
45 CFR 81356.21(b)(2)(ii). The court must determine for its
finding that the level of effort made by the county social services
agency to prevent or eliminate the need for removal was
reasonable. The court must consider the evidence presented on the
issue and make the appropriate finding. The county social services
agency may have assessed the situation of the child and family and
decided that due to concern for the child’s safety, efforts beyond
the initial response and assessment were not warranted. In that
case, if the court determines that the department’s assessment was
accurate and its actions appropriate, it may make the reasonable
efforts finding. If the court, however, determines that the
department’s assessment was inaccurate and its actions
inappropriate, it should not make the reasonable efforts finding.

» Some courts require DSS workers to file a separate declaration of
reasonable efforts at each stage of the proceedings. In many
counties, however, the social worker’s statement of efforts is
included within the normal DSS reports.
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If the court orders the child detained, the court must also make the
following findings in order to ensure eligibility for Title IV-E
funding:

* Continuance in the home of the parent or guardian would be
contrary to the child’s welfare. Welf & | C §319(b); Cal Rules of
Ct 1445(a)(2), 1446(a)(2). See also 42 USC 8672(a)(1).
(congressional intent in requiring this finding was to ensure that
children are protected from unnecessary removals because the
removal of a child from the home can have a severe and lasting
impact on the child and the family).

» Temporary placement and care are vested with the child welfare
agency pending disposition or further order of the court. Welf & |
C 8319(e); Cal Rules of Ct 1446(d). See also 42 USC 8672(a)(2).

All detention findings must be made on the record and in the
written orders of the court. Cal Rules of Ct 1444(b).

h. [8100.37] Orders

As in other juvenile court proceedings, the court may direct its orders
to the parent or guardian as necessary for the best interests of the child,
and these orders may concern the child’s care, supervision, custody,
conduct, maintenance, education, medical treatment, and support. Welf &
| C 8245.5. The court must also order each parent or guardian to complete
the Health and Education Questionnaire (JV-225) or to provide the social
worker or court staff with the information necessary to complete the form.
Welf & | C §16010; Cal Rules of Ct 1441(c).

When the court orders detention, it must: state the facts on which the
decision was based by referring to the social worker’s report or other
evidence on which it relied to make its determination that having the child
remain at home is contrary to his or her welfare; order temporary custody
to DSS; explain why the initial removal was justified; and order
reunification services to be provided. Welf & | C 8319(e). As with
findings, all detention orders must also be on the record and a part of the
written orders of the court. Cal Rules of Ct 1444(b). For spoken findings
and orders, see §100.59.

(1) [8100.38] Services

In making orders, the court must consider whether reasonable efforts
were made to prevent or eliminate the need for removal of the child and
whether there are available services or means that would prevent the need
for further detention. Welf & | C §319(d)(1); Cal Rules of Ct 1446(c). The
court must order the child to be returned to the parent or guardian if that
option is made feasible by virtue of these services or by changed
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circumstances. Welf & I C 8319(d)(2); see Cal Rules of Ct 1446(c)(2).
Among the services that the judge may order to return the child home are
(Welf & I C §319(d)(1)):

» Case management,

» Counseling,

» Emergency shelter care,

» Emergency in-home caretakers,

» Respite care,

» Homemakers for teaching and demonstrating,

 Parenting classes, and

* Any other services authorized by Welf & | C §816500 et seq.

w JUDICIAL TIP: Because the child’s safety is paramount, the
court may make whatever orders are reasonably necessary to
achieve this goal, including continued detention, in-home classes
and services, medical counseling, transportation, or frequent
checks by the social worker. When the court makes orders for
intensive services, it should ensure that such services are not only
reasonably necessary, but also reasonably feasible and practical.
See Elijah R. v Superior Court (1998) 66 CA4th 965, 969, 78
CR2d 311 (the best possible services are not required; the
standard is reasonable services under the circumstances).

If the court orders the child to be detained out of the home, it must
order DSS to provide reunification services, which should begin as soon
as possible. Welf & | C §8319(e); Cal Rules of Ct 1446(c)(3)(C). This is
true even if the court anticipates that there will be a request at the
disposition hearing to deny services under Welf & | C 8361.5.

The court may also order mental health evaluation and treatment.
Welf & | C §319.1. If the court believes that the child needs mental health
treatment while detained, it must notify the director of the county mental
health department in the county in which the child lives. Welf & | C
8319.1. However, if the parent does not consent, the court may not order a
psychological evaluation of that parent before the jurisdiction hearing is
held, even if there is an allegation or evidence of a parent’s mental illness.
Laurie S. v Superior Court (1994) 26 CA4th 195, 202, 31 CR2d 506.

(2) [8100.39] Visitation

If the child is to be detained, the court must consider whether
visitation with other persons, including siblings, would be beneficial or
detrimental, and must order visitation if it would benefit the child. See Cal
Rules of Ct 1442(qg).
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Although visitation normally must be ordered with the parent or
guardian, it may be limited, modified, or supervised, as the court deems
necessary. Visitation may be denied, if necessary, to protect the child. In
re Daniel C. H. (1990) 220 CA3d 814, 838-839, 269 CR 624. In certain
cases, visitation may be curtailed until the parent is rehabilitated. See In re
Cheryl H. (1984) 153 CA3d 1098, 1133, 200 CR 789. Neither the social
worker, the child, nor the child’s therapist, if any, can be given the power
to determine if visitation will occur. In re S.H. (2003) 111 CA4th 310,
317-320, 3 CR3d 465.

It is the court’s obligation to determine whether visitation is to occur;
however, in an appropriate case, the details of implementation of the
court’s visitation order may be delegated to the DSS. See In re Moriah T.
(1994) 23 CA4th 1367, 1374, 28 CR2d 705.

(3) [8100.40] Placement

If the court cannot order the child returned to the custody of a parent
or guardian, it must determine if there is a relative or nonrelative extended
family member who has been assessed under Welf & I C 8309(d)(1) and
who is willing and able to care for the child. Welf & I C §319(f). Adult
siblings, aunts, uncles, and grandparents must be given preferential
consideration. Welf & | C 8319(f). See also Welf & I C 8281.5 (DSS must
recommend placement with relative if it is in child’s best interest and is
conducive to reunification). If feasible, the child must be placed with
detained siblings or half-siblings. See Welf & | C §306.5.

If the court cannot detain the child with a sibling, aunt, uncle, or
grandparent, it may order detention with any other approved relative (i.e.,
related by blood and affinity including “steprelative”), in an emergency
shelter or licensed care center or other authorized placement, or in the
approved home of a nonrelative extended family member as defined by
Welf & | C 8362.7; the period of placement must not exceed 15 days. See
Welf & | C §319(f); Cal Rules of Ct 1446(e).

w JUDICIAL TIP: Many judges use Welf & | C §319(f) to place the
child with a nonrelated adult who has been assessed, who is
known to the child, and with whom the child has a close
relationship. This may include a family friend, a parent’s
domestic partner (registered domestic partners, however, have
parent status; see Fam C 8297.5(a), (d) and §100.12), or some
other adult who has been involved in the child’s life.

In determining whether detention with a relative is appropriate, the
court must consider the recommendations of DSS which should have
made an emergency assessment of the relative, including prior reports of
abuse and criminal records. See Welf & | C 8309; Cal Rules of Ct
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1446(e)(1). The court must order the parent to disclose to the social
worker the names, residences, and identifying information of any known
relative. Welf & | C §319(f); Cal Rules of Ct 1446(e)(2).

The court may always consider detention with the noncustodial
parent, even when that parent is out of state. If the court later retains
jurisdiction or maintains dependency in order to provide services to or to
impose conditions on the noncustodial out-of-state parent, the Interstate
Compact on the Placement of Children (ICPC) (Fam C §87900-7910)
must be applied, except when the “placement” is for a short period, such
as a school vacation or a period that is less than 30 days. Cal Rules of Ct
1428(b)(1). See Cal Rules of Ct 1428 generally for procedures to apply
when placing the child out of state under the ICPC. See also Tara S. v
Superior Court (1993) 13 CA4th 1834, 1837-1838, 17 CR2d 315, and In
re Johnny S. (1995) 40 CA4th 969, 977, 47 CR2d 94 (ICPC applies only
to interstate placements for foster care or those preliminary to adoption,
not to placement with a noncustodial parent out of state whether before or
after the jurisdiction and disposition hearing).

w JUDICIAL TIP: The Tara S. and Johnny S. decisions that
placements with out-of-state parents is not covered by the ICPC,
puts California at odds with the majority of states and the ICPC
administrators on this issue. The continuing viability of these
cases is unclear, given the promulgation of Cal Rules of Ct 1428.

The court may not order the child removed from the custody of the
parents and then physically detain or place the child back in the home
under a “detention with parent” order. In re Andres G. (1998) 64 CA4th
476, 481, 75 CR2d 285 (placement occurred after disposition hearing).
See also In re Damonte A. (1997) 57 CA4th 894, 899-900, 67 CR2d 369
(“trial placement” with parent following removal order is not authorized);
Savannah B. v Superior Court (2000) 81 CA4th 158, 161-163, 96 CR2d
428 (60-day visit immediately following removal order is not
authorized—disposition hearing).

(4) [8100.41] Orders of Referees

Any order by a referee ordering removal of a child from the home is
not effective until approved by a juvenile court judge. Welf & | C §249;
Cal Rules of Ct 1417(b)(1). Presumably, this includes orders for
continuing detention. Other orders of a referee are effective immediately,
subject to the right of review by a juvenile court judge. Cal Rules of Ct
1417(a). If no application for rehearing is made and the judge has not
ordered a rehearing on his or her own motion (see Welf & |1 C §253; Cal
Rules of Ct 1418(d)), the order becomes final ten calendar days after
service of the order. Cal Rules of Ct 1417(c).
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When making findings and orders, the referee must (Welf & | C
§248; Cal Rules of Ct 1416(b)):

* Furnish a copy of the findings and orders to the juvenile court
presiding judge;

 Furnish each child who is 14 years old or older (or to a younger
child on request) with a copy of the findings and orders, as well as
with a written explanation of the right to seek review by a juvenile
court judge;

» Serve the parent and guardian and counsel for the parent, child,
and guardian with a copy of the findings and orders, as well as
with a written explanation of the right to seek review by a juvenile
court judge. Service must be by mailing to the last known address
and is deemed complete as of the mailing.

For a general discussion about commissioners and referees, see §100.15.

i. [8100.42] Educational Decisions

At the hearing, the court may temporarily limit the right of the parent
or guardian to make educational decisions and may instead appoint a
responsible adult to make those decisions. Welf & | C 8319(g)(1). The
court may make this appointment only if (Welf & I C 8319(g)(1)(A)—(C)):
» The parent or guardian is unavailable, unable, or unwilling to take
responsibility for the child’s education;
» DSS has made diligent efforts to secure the parent’s or guardian’s
participation in educational decision making; and

» The temporary appointment of a responsible adult is necessary to
meet the child’s educational needs.

If the court is unable to name a responsible adult who can make
educational decisions, and the appointment of a surrogate parent (see Educ
C 856050(a)) is unwarranted, the court may make the educational
decisions itself with the input of any interested person. Welf & | C
8319(9)(2).

The court must specifically address the temporary appointment of a
responsible adult in the court order. Welf & | C §319(g)(3). If there is no
responsible adult, the court must issue appropriate orders to ensure that
every effort is made to identify such a person for future educational
decisions. Welf & | C 8319(g)(2). These orders will be in effect until the
disposition hearing or until the petition is dismissed. Welf & | C
§319(9)(3).
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j. [8100.43] Service of Findings and Orders

Written findings and orders must be personally served by the clerk or
served by first class mail within three judicial days of issuance on the
petitioning agency, the child or child’s counsel, and the parent or guardian
or parent’s or guardian’s counsel. Welf & | C §248.5.

w JUDICIAL TIP Some smaller counties save on postage by giving
attorneys who represent children mailboxes in the clerk’s office.
The attorneys then sign an agreement that placement in their
mailbox is equivalent to first class mail.

8. [8100.44] Continuances

On the request of the child or a parent, the court must continue the
detention hearing for one court day, during which time the child remains
detained. See Welf & | C 8322; Cal Rules of Ct 1443(a). See also
discussion in §100.11. A longer continuance may be granted on request of
counsel for the parent, child, or petitioning agency if it would not be
contrary to the child’s best interests. Welf & 1 C §352. In determining
whether to grant a continuance, the judge must give substantial weight to
the need for prompt resolution of the child’s custody status, the need to
provide the child with a stable environment, and damage that could be
caused by prolonged temporary placements. Welf & I C §352(a).

If a continuance is granted under Welf & | C 8322 or for any other
reason, the court must either order the child’s release or find that
remaining in the parent or guardian’s home is contrary to the child’s
welfare. Welf & 1 C 8319(c); Cal Rules of Ct 1422(c)(2), 1443(a). The
court may enter this finding on a temporary basis without prejudice and
may reevaluate it at the time of the continued detention hearing. Cal Rules
of Ct 1422(c)(2), 1443(a). See §100.11.

A grant of a continuance must be based on good cause, which is not
shown by (Welf & | C 8352(a); Cal Rules of Ct 1422(a)(2)):

» Stipulation between counsel,

» Convenience of parties,

* Pending criminal prosecution, or
* Pending family law case.

To request a continuance, written notice must be filed at least two
court days before the date set for hearing. Welf & | C §352(a). The party
seeking a continuance must submit affidavits or declarations showing
specific facts demonstrating that a continuance is necessary, unless the
judge for good cause permits an oral motion. Welf & |1 C 8352(a). When
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granting a continuance, the facts that form the basis for the continuance
must be entered in the court minutes. Welf & | C §352(a).

w JUDICIAL TIP: There is rarely time for written motions for
continuance at a detention hearing. Most requests for
continuances are based on oral motions.

In any event, the continuance should last only for the time shown
necessary by the evidence. Welf & | C 8352(a).

w JUDICIAL TIP: A detention hearing is a critical one and should
rarely be continued for more than a few days. Because a detention
hearing is one at which the court makes only temporary orders
pending further investigation and adjudication, it is not expected
that the investigation should be completed or all relative
placement possibilities explored before a detention hearing can be
held. Most judicial officers will hold the detention hearing in a
timely fashion and then reconsider those orders in conjunction
with the jurisdiction and disposition hearings as more information
becomes available.

If the child has not been detained, motions for continuance must be
made and ruled on under Cal Rules of Ct 1422. Cal Rules of Ct 1443(b).

D. Detention Rehearings
1. [8100.45] Rehearing for Lack of Notice

When a detention hearing is held, a parent or guardian who did not
receive actual notice and therefore did not attend may request a rehearing
by filing an affidavit setting forth these facts. Welf & | C §321; Cal Rules
of Ct 1447(a). A parent’s general appearance at a detention hearing waives
that person’s right to challenge adequacy of notice of the proceedings. In
re Raymond R. (1994) 26 CA4th 436, 441, 31 CR2d 551. On receipt of the
affidavit, the clerk must calendar a rehearing within 24 hours from the
filing of the affidavit, excluding Sundays and nonjudicial days. Welf & 1
C 8321; Cal Rules of Ct 1447(a). At this type of rehearing, the court must
proceed in the same manner as in the original hearing. Welf & | C 8321,
see Cal Rules of Ct 1447(a) (court must proceed under Cal Rules of Ct
1442-1446). A rehearing for lack of notice is not the same as a prima facie
rehearing.

2.[8100.46] Prima Facie Hearing

After a court has decided that a child should be further detained, the
child, the parent or guardian, or the child’s attorney or guardian ad litem
may request further evidence of the prima facie case or the grounds for
detention by invoking the right to confront and cross-examine the
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preparers of the reports or documents the court relied on in making its
initial detention decision, and the court must schedule a prima facie
hearing within three judicial days. Welf & | C 8321; Cal Rules of Ct
1447(d). However, if the preparers of all the reports relied on by the court
are present in court or are otherwise available for cross-examination, the
hearing may be conducted immediately, and there is no right to an
additional prima facie hearing. Cal Rules of Ct 1447(c).

If the court determines that a hearing cannot be held within three
judicial days because a witness is unavailable, it may continue the case for
no longer than five judicial days. Welf & | C 8321. If a prima facie
hearing is held, the child must be released when no prima facie case is
found. Welf & | C §321.

Instead of a prima facie hearing, the court may schedule the
jurisdiction hearing to commence within ten calendar days of the detention
hearing. Welf & | C §321; Cal Rules of Ct 1447(d).

w JUDICIAL TIP: Whenever there is a request for a prima facie
rehearing, the judge should seriously consider denying the request
and setting the case for a jurisdiction hearing within ten calendar
days. This alternative is an effective means of reducing the
number of prima facie hearings, thereby enabling the court to
move cases expeditiously to serve the best interests of children.

3. [8100.47] Proceedings Before Referees

At any time before the expiration of ten days after the child, parent,
or guardian is served with the written findings and orders of a referee, the
child, parent, or guardian may apply for a rehearing before a juvenile court
judge. Welf & | C §252; Cal Rules of Ct 1418(a). The application may be
directed toward the entire order or a specified part, and must contain the
reasons for the request. Cal Rules of Ct 1418(a). When the judicial officer
is sitting as a temporary judge, however, there is no right to a rehearing,
nor is there one when the party is represented by an attorney who fails to
request such a rehearing. In re Brittany K. (2002) 96 CA4th 805, 816, 117
CR2d 813.

In addition, a juvenile court judge, on his or her own motion, may
order a rehearing of any case heard by a referee within 20 judicial days of
the hearing before the referee. Welf & | C 8253; Cal Rules of Ct 1418(d).
All rehearings of proceedings heard by referees must be conducted de
novo. Welf & | C 8§254; Cal Rules of Ct 1418(e).

A rehearing must be granted if the proceedings held before a referee
were not recorded by an authorized reporting procedure such as a court
reporter. Welf & | C 8252; Cal Rules of Ct 1418(b). If the proceedings
had been recorded, the juvenile court judge may grant or deny the request
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for rehearing on the basis of the transcript, provided that if the request is
not denied within 20 calendar days following its receipt (or within 45
calendar days if the court extends the time for good cause), it will be
deemed granted. Welf & | C §252; Cal Rules of Ct 1418(c).

E. [8100.48] Setting Petition for Jurisdiction Hearing

If the child is not detained, the jurisdiction hearing must be held
within 30 calendar days of the date that the petition has been filed. Welf &
| C 8334; Cal Rules of Ct 1442(f). If the child is detained, the hearing on
the petition must be set to begin within 15 court days from the date of the
detention order. Welf & | C §8334; Cal Rules of Ct 1442(f)

F. Indian Child Welfare Act
1. [8100.49] In General

Judges must comply with the Indian Child Welfare Act (ICWA) at
the earliest stages of a dependency proceeding (see Cal Rules of Ct
1439(b), (d)), although compliance may be delayed in an emergency
situation even when the child is living on a reservation (In re S.B. (2005)
130 CA4th 1148, 1163-1164, 30 CR3d 726).

The ICWA (25 USC 881901-1963) is federal legislation that applies
to juvenile court dependency cases when a child is a member of an Indian
tribe or eligible for membership in one. See Cal Rules of Ct 1439(a), (c).
Two main purposes of the ICWA are to protect the Indian child’s interests
and to promote the stability and security of Indian tribes and families. In
re Kahlen W. (1991) 233 CA3d 1414, 1421, 285 CR 507. Failure to give
notice as required by the ICWA may cause great delays later in the
proceedings and may preclude services to Indian children. See §8100.12—
100.14 for discussion of notice requirements. See generally THE INDIAN
CHILD WELFARE ACT BENCH HANDBOOK (CJER 2006).

If a child resides on a reservation, the tribe has exclusive jurisdiction
over the dependency proceeding. 25 USC 8§1911(a). When an Indian child
who lives on a reservation has been removed from custody of the parents
or Indian custodian, notice of the removal must be given to the tribe no
later than the next working day. Welf & | C 8305.5(a). If the tribe
determines that the child is an Indian child, the custody proceeding must
be transferred to the tribe within 24 hours after receipt of written notice
from the tribe. Welf & | C 8305.5(a).

If the child does not reside on a reservation, the state juvenile court
may hear the proceeding unless there is a request to transfer the case to the
tribe, in which case the court must make the transfer unless either parent
objects or there is good cause to the contrary. See 25 USC §1911(b); Cal
Rules of Ct 1439(c)(2); In re Larissa G. (1996) 43 CA4th 505, 515, 51
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CR2d 16. However, if the state court hears the case, it must ensure that the
tribe is given notice and an opportunity to intervene at each stage. See Cal
Rules of Ct 1439(f); In re Junious M. (1983) 144 CA3d 786, 792, 193 CR
40.

rm JUDICIAL TIP: When the court has reason to believe that the
child may be an Indian child, the court should not grant a
continuance to determine status; instead, the court must proceed
as if the child is an Indian child until the tribe or the Bureau of
Indian Affairs makes a determination to the contrary.

At the first appearance of a parent or guardian in any dependency
proceeding in which the child is in foster care or at risk of entering foster
care, the court must order the parent or guardian to complete JV-130,
Parental Notification of Indian Status. Cal Rules of Ct 1439(d)(3).

An alleged father who has not acknowledged or established his status
as a father under 25 USC 8§1903(9) has no standing to challenge a
violation of ICWA notice provisions. In re Daniel M. (2003) 110 CA4th
703, 709, 1 CR3d 897.

2. [8100.50] When to Proceed As If ICWA Applies

When the court has reason to believe that the child who is the subject
of a dependency proceeding has Indian heritage, the court must proceed as
if the child is an Indian child and hold the dependency hearings under the
Welfare and Institutions Code timelines while complying with ICWA. Cal
Rules of Ct 1439(e); In re Samuel P. (2002) 99 CA4th 1259, 1267, 121
CR2d 843. There are some situations, however, in which a suggestion of
Indian heritage may not trigger a full-scale application of ICWA. For
example, a statement by a relative, who was not a party to the proceeding,
that a parent may have some Indian ancestry did not give the court any
reason to believe the children had Indian ancestry. In re O.K. (2003) 106
CA4th 152, 156-158, 130 CR2d 276 (ICWA notice was sent to the
Bureau of Indian Affairs (BIA), which returned it for insufficient
identifying tribal information). In such a situation, when there is no other
evidence that the child has Indian heritage, DSS can discharge its duty
under Cal Rules of Ct 1439 by checking “no” on the petition after an
inquiry, and when this is followed by no suggestion to the contrary, there
is no violation of ICWA. In re Aaliyah G. (2003) 109 CA4th 939,
942-943, 135 CR2d 680.

3. [8100.51] Notice Under ICWA

Notice is required when the DSS and the court know or have reason
to know that an Indian child is involved. 25 USC §1912(a); see Cal Rules
of Ct 1439(d), (f); In re Junious M. (1983) 144 CA3d 786, 792, 193 CR
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40. Because failure to give a tribe proper notice forecloses participation by
the tribe, notice requirements are strictly construed. In re Miguel E. (2004)
120 CA4th 521, 549, 16 CR3d 530. Proof of notice must be filed with the
court. Cal Rules of Ct 1429(f).

Once a tribe has intervened, subsequent notices may be sent on form
JV-135 to all parties. Cal Rules of Ct 1439(1)(7).

The notice requirement of ICWA cannot be waived by the parents’
failure to raise it. In re Marinna J. (2001) 90 CA4th 731, 739, 109 CR2d
267; but see In re Pedro N. (1995) 35 CA4th 183, 189-190, 41 CR2d 819
(when all parties were aware of possible application of ICWA, parents
waived notice by waiting until after termination of parental rights to raise
the issue).

a. [8100.52] DSS Responsibility

When a dependency petition notes the possible application of ICWA,
it is the responsibility of DSS to notify the tribe or the BIA at the time of
the filing of the petition and to file proof of notice in the juvenile court.
See 25 USC 81912; Cal Rules of Ct 1439(f). Judicial Council form JV-
135 must be completed and sent to any and all identified tribes and to the
Bureau of Indian Affairs. A court cannot determine whether ICWA
applies unless it has received copies of inquiries and hearing notices sent
to the BIA and to the relevant tribes. In re Merrick V. (2004) 122 CA4th
235, 247, 19 CR3d 490.

Notice to the tribe must include the name, birthdate, and birthplace of
the Indian child; his or her tribal affiliation; a copy of the dependency
petition; the petitioner's name; a statement of the right to the tribe to
intervene in the proceeding; and information about the Indian child's
biological mother, biological father, maternal and paternal grandparents
and great grandparents or Indian custodians, including maiden, married
and former names or aliases, birth dates, places of birth and death, current
and former addresses, tribal enrollment numbers, and/or other identifying
information. In re Karla C. (2003) 113 CA4th 166, 175, 6 CR3d 205.

Notice given to some but not all possible tribes in which a dependent
child may be eligible for membership does not violate ICWA when notice
is also given to the BIA. In re Edward H. (2002) 100 CA4th 1, 4, 122
CR2d 242. Notice to a tribe must include information set out in the BIA
Guidelines at 25 CFR 8§23.11(d)(3), such as the name of the child’s
grandparents. In re C.D. (2003) 110 CA4th 214, 225-226, 1 CR3d 578.

w JUDICIAL TIP: Some judges recommend that DSS always notify
the BIA because notifying the tribe is subject to the risk that the
notice is sent to the wrong branch of the tribe.
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The social worker must provide the court with copies of the forms
used to notify the BIA and tribe in accordance with ICWA. Cal Rules of
Ct 1439(f); see In re Asia L. (2003) 107 CA4th 498, 508, 132 CR2d 733.

DSS must provide a completed request for confirmation form to
identified tribes and the BIA. In re Gerardo A. (2004) 119 CA4th 988,
996, 14 CR3d 798. DSS should also explain any apparent discrepancies
between the names of the tribes provided by relatives and the names of the
tribes it actually served. 119 CA4th at 996-997.

b. [§100.53] Court’s Responsibility

It is the sua sponte duty of the juvenile court to ensure ICWA
compliance. In re Gerardo A. (2004) 119 CA4th 988, 996, 14 CR3d 798.
Moreover, although DSS has the responsibility to provide notice, the court
must determine if the notice was proper. In re Nikki R. (2003) 106 CA4th
844, 852, 131 CR2d 256. Therefore, once there has been a suggestion of
Indian heritage, courts must check to see whether proper notice was given
in order to know whether to conduct the proceedings in accordance with
ICWA. See 106 CA4th at 853.

c. [8100.54] Insufficient Compliance

There is insufficient compliance with ICWA notification
requirements when DSS merely sends a “request for verification” to the
relevant tribe; it is advisable to use the official “Notice of Involuntary
Child Custody Proceedings Involving an Indian Child,” which contains
notice of the proceedings and of the right to intervene. In re Jeffrey A.
(2002) 103 CA4th 1103, 1108, 127 CR2d 314. Having no record before
the juvenile court indicating that any ICWA notices were ever sent is
insufficent compliance with the ICWA when the Department had notice of
the mother’s Indian heritage. Attempting to introduce evidence at the
appellate level that notice was sent is inadequate. The juvenile court did
not have any evidence to consider to determine whether the ICWA
applied. See In re 1.G. (2005) 133 CA4th 1246, 1253, 35 CR3d 427.

Notices to a tribe and the Bureau of Indian Affairs may be
insufficient if they contain inaccuracies and misspellings (In re Louis S.
(2004) 117 CAA4th 622, 631, 12 CR3d 110) or if the information is so
minimal as to only include the names, birth dates, and birthplaces of the
children and the parents. In re D.T. (2004) 113 CA4th 1449, 1454-1455, 5
CR3d 893. The social worker has an affirmative duty to make some
inquiry regarding the information required in the ICWA notice. 113
CA4th at 1455.

Here are examples of omissions that may cause noncompliance with
the ICWA: the relative’s aliases, the places and dates of birth of parents,
grandparents, great grandparents or other relatives, places of death for
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deceased relatives, married and birth names of married female relatives,
and relative’s current or former addresses. See In re S.M. (2004) 118
CA4th 1108, 1117, 13 CR3d 606. There is also insufficient compliance
with the ICWA when DSS omits notices of hearings and identifying
information, in communicating with some, but not all, of the tribes with
whom the child might be connected. In re Gerardo A. (2004) 119 CA4th
988, 995, 14 CR3d 798. A letter from a tribe, stating that the child is
ineligible to become a member, is insufficient proof of tribal notice
because it does not show that the tribe actually received information about
the relative through whom tribal ancestry is claimed; there must be some
type of certified receipt or response and a copy of the ICWA notice. In re
Glorianna K. (2005) 125 CA4th 1443, 1451, 24 CR3d 582.

Further examples of insufficient notice occurred when the ICWA
notice went to an entity that did not appear to be a federally recognized
Indian entity and did not go to others that might have been; when the
notices lacked much of the required information; when there was no
indication that the notice to the BIA was ever sent; and when there was no
evidence that the notices were sent by registered mail with return receipt
requested. See In re Miguel E. (2004) 120 CA4th 521, 550, 16 CR3d 530.

d. [8100.55] Consequence of Improper Notice

One court has stated that when the court is notified of a possible
Indian connection, and DSS does not provide the court with evidence or
documentation of notice, tribal responses, or responses from the BIA, the
court cannot properly proceed with the dependency case. See In re
Jennifer A. (2002) 103 CA4th 692, 702—705, 127 CR2d 54. Another court
has held that applying the notice requirements, even when there is no
existing Indian family, does not take the child out of the existing
placement; it just delays the proceedings so that the tribe may respond.
See In re Suzanna L. (2002) 104 CA4th 223, 236, 127 CR2d 860.

w JUDICIAL TIP: Unless the child’s family is actively involved
with a local tribe, it is almost never practical to continue a
detention hearing pending notification of the proper tribe. Many
judges will go forward with the detention hearing, while
simultaneously attempting to notify the tribe. If and when the
tribe appears or takes a position, the judge may then reevaluate
the procedures to be followed.

When DSS does not follow the two-step process of sending proper
notice to all possible tribal affiliations and filing copies of the notices,
along with return receipts and correspondence, dependency proceedings
may be invalidated, including conditional reversal of termination of
parental rights on the eve of an adoption (delaying the adoption until
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proper notice is given). See In re Elizabeth W. (2004) 120 CA4th 900,
906, 907, 16 CR3d 514.

4.[8100.56] Determination of Tribal Membership

Determination by the tribe that a child is either a member of a tribe or
eligible for membership in a tribe and a biological child of a member is
conclusive and requires that ICWA be applied to the proceedings. Welf &
| C 8360.6(c); Cal Rules of Ct 1439(e)(3)(A), (g)(5). Indian tribes are
independent political entities retaining natural rights in questions of self-
government. See also Santa Clara Pueblo v Martinez (1978) 436 US 49,
55,98 S Ct 1670, 56 L Ed 2d 106. Despite Welf & | C 8360.6, however,
the statutory provisions of the ICWA may not apply to remove a multi-
ethnic partially Indian child from his prospective adoptive parents when
the child has a minimal relationship to his biological parents, who
themselves have had virtually no relationship with their tribes. In re
Santos Y. (2001) 92 CA4th 1274, 1315-1316, 112 CR2d 692.

The child need not be formally enrolled in the tribe in order to invoke
ICWA because the child is an “Indian child” for purposes of the ICWA if
the child is eligible for membership in a tribe and a biological child of a
member. See Welf & | C 8360.6(c); In re Desiree F. (2000) 83 CA4th
460, 470, 99 CR2d 688.

If there is no particular tribe identified, a determination by the BIA
that the child is not an Indian child is definitive. Cal Rules of Ct
1439(e)(3)(B). When there is no determinative response to the notice
within 60 days, the court may determine that ICWA does not apply unless
further evidence is received later. Cal Rules of Ct 1439(f)(6).

5. [8100.57] After Determining That ICWA Applies

The child’s tribe has a right to intervene at any time in an Indian
child custody proceeding. See 25 USC §1911(c); Cal Rules of Ct 1412(i),
1439(h). If the state fails to comply with certain provisions of the ICWA,
the proceedings may be dismissed on petition of the parent or the tribe. 25
USC 81914, Cal Rules of Ct 1439(n). In In re Samuel P. (2002) 99 CA4th
1259, 1267, 121 CR2d 843, it was reversible error to fail to notify the tribe
that a dependency proceeding was underway when there had been clear
indications of Indian ancestry.

I the child is to be placed in foster care or adoption, the court must
place the child with the child’s extended family, another Indian family, or
the tribe, unless good cause is shown for another placement. 25 USC
§1915; Cal Rules of Ct 1439(j)—(k).

Under Cal Rules of Ct 1439(e)(3), if the court has reason to know
that the child is an Indian child, the court must proceed with all
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dependency hearings, observing the timelines of the Welfare and
Institutions Code, while complying with ICWA.

IV. SAMPLE FORMS
A. [8100.58] Script: Conduct of Initial or Detention Hearing

(1) Introduction

[Mr./Ms.] [name of clerk], please swear all persons who may wish to
speak during the proceedings.

Note: Often this step is omitted because in most counties parents speak
through their attorneys, and social workers rarely testify at detention
hearings.

(2) Appointment of attorney for parent(s) or guardian(s)

[If parents are unrepresented by counsel]

You have a right to be represented by an attorney during this
detention hearing, and during all other hearings in the juvenile court. If
you want to employ a private attorney, the court will give you an
opportunity to do so.

- JUDICIAL TIP: Judges often explain to the parents the
importance of hiring an attorney with experience in juvenile
court.

[Or]

The court has reviewed the financial declaration of [name of parent
or guardian] and finds that [he/she] is entitled to appointment of counsel.
At this time, the court appoints [name of attorney] to represent [him/her].

[If parents waive counsel]

This is a serious and important matter. If the court finds that grounds
for detention exist, this hearing could result in [name of child] being
placed [with [name of parent or guardian]/in a foster home/in the shelter]
from today until the jurisdiction hearing on [date]. Ultimately parental
rights may be terminated and the child may be placed for adoption. Do
you have any questions about your right to have an attorney represent
you at this hearing? Understanding this right and the possible
consequences of this hearing, do you want to proceed at this time without
an attorney?
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m JUDICIAL TIP: Many judges also inform parents of the
applicable time frames and emphasize the complexity of the law
and the difficulty of the procedure before accepting a waiver.

[When applicable, add]

The court now finds that the parents have intelligently waived their
right to counsel at this hearing.

(3) Attorney for child

The court has read and considered the documentary material
submitted by the Department of Social Services (the Department) for the
limited purpose of assessing whether to appoint counsel for the child.
Would anyone like to be heard on this issue?

[After hearing evidence, if any, on issue of child’s need for attorney]

The court finds, based on the facts of this case, that there is a need
to appoint counsel for the child at this time. The court appoints [name of
attorney] as the child’'s CAPTA guardian-ad-litem to represent the child.

[Or]

The court finds, based on the facts of this case, that there is no
identifiable benefit to the child that would require appointment of counsel
at this time because [give reason)].

w JUDICIAL TIP: It is advisable to ask counsel for DSS if there are
any potential conflicts of interest among the children (if multiple
siblings are involved) and, if so, to appoint separate counsel for
siblings. See discussion in §100.20.

(4) Parentage inquiry, if applicable

The court needs to know the name and address of the child’s father,
as well as names and addresses of any men who might claim to be
fathers.

- JUDICIAL TIP: It is important to question the mother with as
much delicacy as possible, possibly beginning with the question
of whether she is or was married to the father.

[If no answers appear to be forthcoming, the court may ask the mother or
other participant who might know the answers (see Cal Rules of Ct
1441(b)(1)-(6))]

1. Has there been a judgment of parentage?
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2. Were you [the mother] married or did you believe yourself to be
married, at the time of conception?

3. Were you [the mother] living with a man at the time of conception?

4. Did you [the mother] receive support or promises of support during the
pregnancy?

5. Has a man formally acknowledged parentage?

6. Have genetic tests been administered and, if so, what were the

results?
(5) Explanation of procedure

I am going to explain to you what happens at these juvenile court
proceedings. These proceedings are divided into several separate
hearings.

First, there will be an initial or detention hearing. That is what is
happening here today.

[If child is detained]

The purpose of this hearing is for the court to inform you of the
contents of the petition and of what to expect in juvenile court, as well as
for the court to decide whether [name of child] should remain in protective
custody [in the shelter] from today until the date of the jurisdiction hearing,
which has been set for [date]. The jurisdiction hearing may be similar to a
trial. It is the hearing at which the court decides whether what the petition
says is true.

[If child is not detained]

The purpose of this hearing is for the court to inform you of the
contents of the petition and of what to expect in juvenile court.

[Continue]

When you appear in court on [date], for the jurisdiction hearing, the
court will decide whether the statements contained in the petition that has
just been read are true. If the court finds them to be not true, the court will
dismiss the petition. If the court finds them to be true, the court will
conduct a disposition hearing.

The purpose of a disposition hearing is to decide what action, if any,
the court should take in view of what has been found to have happened. If
[name of child] is not able to be returned home at the disposition hearing,
there may be later hearings that may culminate in the termination of
parental rights.

If the court sustains the petition at the jurisdiction hearing and if
[name of child] is declared a dependent of the court and removed from
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the custody of [his/her] parent or guardian, court-ordered reunification
services may not be provided for more than 12 months for a child who is
over three years old at the time of removal or six months for [a child who
was/all the children if there was any one child who was] under three years
old at the time of removal if [the parent or guardian does/you do] not
participate regularly in a court-ordered treatment program.

Note: Very often, the attorney for the parent(s) or guardian(s) will state
that he or she has explained these matters to the parent or guardian and
will waive formal advisement. Many judges encourage attorneys who
appear in their courts to take this responsibility because it can be helpful
in streamlining judicial proceedings.

(6) Notice
(a) One parent not present:
[If one parent is not present, make sure that the absent parent received
notice of the hearing. If so, state]

The court finds that notice has been given as required by law. The
[mother/father/guardian] has failed to appear.

(b) Both parents present:

The court finds that the [mother/father/guardian(s)], the child, and all
counsel were notified of this hearing and served with the petition as
required by law.

(c) One or both parents or guardian(s) not present and notice
attempted:

The court finds that the following attempts were made to locate the
[mother/father/guardian(s)]: [List attempts.] The court has reviewed the
declaration of search and finds that the efforts made to locate and serve
the [parent(s)/guardian(s)] were reasonable.

(d) Insufficient attempts at notice:

The court finds that the Department has not used due diligence in
attempting to locate the [parent(s)/guardian(s)]. The case is therefore
continued for one day. The Department must take the following steps to
locate the [parent(s)/guardian(s)]: [List them, e.g., check with Department
of Corrections, check with child’s school].

Note: Only rarely will a judge need to dictate to the DSS the search efforts
that are needed.

(7) Waiver of reading of petition and advisement of rights

[To each counsel]
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Does your client waive reading of the petition and advisement of
rights?

(8) Reading the petition

[If not waived, read the petition]

Do each of you understand the petition just read, or do you have any
guestion about it you would like to have answered by the court?

Are there any changes to names, addresses, or ages in the petition
that should be corrected?

(9) Advisement re addresses under Welf & | C §316.1 and Cal Rules
of Ct 1412(k)

The address that [is in the petition/you have given the court today]
will be used by the court and the social worker for all further notices
unless you advise the court and the social worker in writing of any
changes in address. [There is a form available in the courtroom for this
purpose.]

(10) Advisement of rights

As you are aware, [name of child] has been placed in protective
custody because of the circumstances stated in the petition that was just
read to you.

You have certain rights at this hearing. You have the right to:
1. Be represented by counsel as already explained;

2. See, hear, and question all withesses who may be examined at
this hearing;

3. Cross-examine, which means ask questions of, any witness who
may testify at this hearing; and

4. Present to the court any withesses or other evidence you may
desire.

In the case of reports submitted by the Department of Social
Services, you also have the right to cross-examine the social worker who
prepared the reports. Further, you have the right to present evidence and
to use the court’s subpoena power to bring withesses to court to testify on
your behalf. Finally, you have a right against self-incrimination, which
means that no one can force you to say anything that might be used
against you as the basis for, or in connection with, criminal proceedings. |
would advise you, however, that you also have “use immunity” for any



100-61 Juvenile Dependency Initial or Detention Hearing §100.59

testimony you give in these proceedings. This means that your testimony
here cannot be used in a criminal proceeding against you.

If you have any questions regarding immunity, | suggest that you
discuss the issue further with your attorney. Now, do you understand
each of these rights that | have explained to you?

(11) Evidence

[Court reads any written reports, which the parties should have had an
opportunity to review, and states for the record all material read
by the court.]

The court receives into evidence the report of [date].

Note: The term for the social worker’s report varies from county to
county. Whatever the local usage is, the court must indicate which
documents it is relying on.

[Court should orally examine child, if present, and parents or other
persons for relevant knowledge bearing on grounds for detention. (Child
is often not present at a detention hearing.) Court allows cross-
examination of any witness who may testify.]

Now is the time for you to present any evidence or make any
statement you may wish to make before the court decides whether [name
of child] should remain in protective custody.

B. [8100.59] Script: Findings and Orders
(1) Introduction

The court has read and considered [name the documents, e.g., the
petition or the social worker’s report of [date], and attached documents, or
local name for social worker’s report, e.g., social study]. The court has
also considered the testimony of the witnesses and their demeanor on the
stand, as well as the arguments of counsel.

(2) Parties

The court finds that the legal status of [name of party] is [describe].
Note: The court may make a finding of whether each man who claims or is
alleged to be the father is a biological, alleged, or presumed father (unless
there is a legal father by virtue of the conclusive presumption of Fam C

§7540) if the court has sufficient information to do so. See §8100.32—
100.33.

(3) Detention
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[No prima facie case]

The court finds that no prima facie case has been made that [name
of child] is a person described by Welfare and Institutions Code section
300, nor do any of the circumstances outlined in Welfare and Institutions
Code section 319 subsections (b)(1) through (4) apply. [Name of child]
should not remain in protective custody in the shelter pending the
jurisdiction hearing and is hereby released to the custody of [his/her]
[mother/father/guardian(s)] on the following conditions: [state conditions].

[Prima facie case]

Good cause appearing, the court finds that a prima facie case has
been made that [name of child] is a person described by Welfare and
Institutions Code section 300 because of [list facts]. In addition,
[this/these] circumstance(s) outlined in Welfare and Institutions Code
section 319, subsections (b)(1) through (4), [applies/apply]: [List one or
more and provide reasons for the conclusions.]

* [There is substantial danger to the physical health of the child/The
child suffers from severe emotional damage] and there are no
reasonable means by which the child’s [physical/emotional] health
may be safeguarded without removal.

Note: All findings must be made on the record and in the written orders.
Cal Rules of Ct 1444(b).

* There is substantial evidence that the [parent(s)/guardian(s)/
custodian(s)] [is/are] likely to flee the jurisdiction.

* The child has left placement in which [he/she] was placed by order
of the juvenile court.

* The child is unwilling to return home, and it is alleged that [he/she]
has been physically or sexually abused by a person in the home.

[Under Cal Rules of Ct 1446(a), (d) when ordering detention, the court
must make these additional findings]

* The initial detention was justified because [state reasons, e.g.
substantial danger to physical health].

* The child’s continuing residence in the home of the parent or legal
guardian is contrary to the child’s welfare under California Rules of
Court 1446(a)(2).

* The child is ordered detained and temporarily placed in the care of
the Department of Social Services pending disposition or further
court order. [The court approves placement with [emergency
shelter/foster care/name of relative who is willing and available to
take the child].]
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The following services are ordered as soon as possible. [List
services; see §100.38.]

Note: (1) The court may also announce any temporary restraining orders
granted. (2) It is possible to find that a prima facie case was made, but that
there are no grounds for continuing detention.

Do you have any questions about the court’s order or what is going
to take place in the future?

(4) Preplacement preventive services

The court finds that preplacement preventive efforts were made to
avoid removing the child from the home. [State facts.] This finding is
based on the [name of the document, such as Declaration of Efforts],
dated

[Or]
Reasonable efforts have not been made.

(5) Jurisdiction hearing

The jurisdiction hearing is scheduled for [date] at
[a.m./p.m.], in Department

Note: The court might want to ask whether time is waived, although under
Welf & | C 8352(c), waiver is implied if a party is represented by counsel
and no objection is made to a continuance.

(6) Settlement/readiness/status conference (if jurisdiction is not
contested)

You are ordered to be present at the [name of conference or
hearing, e.g., settlement, readiness, status conference, or uncontested
jurisdictional hearing] on [date], at [a.m./p.m.], in Department

. If you fail to appear, your default will be entered and the
court may make findings and orders affecting your parental rights.

Note: The judge should make it clear that, whatever this conference is
called, it is also a jurisdictional hearing, and the court will be able to make
jurisdictional findings even if the parties fail to appear.
C. [8100.60] Draft: Detention Hearing Minute Order

Prepared by the Center for Families, Children, and the Courts

The court has read, considered, and admits into evidence:
social worker’s detention report dated ,

[List other reports]
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and has made all required inquiries. Based on the information
contained in the report(s) and the responses to inquiries, the court makes
the following findings and orders:

1. Notice has been given as required by law.

2. Attorney, , iIs appointed to represent the child and as
the child’s Child Abuse Prevention and Treatment Act guardian ad litem.

[Or]

3. The child will not benefit from representation by an attorney and
the court further finds:

(a) The child understands the nature of the proceedings;

The child is able to communicate and advocate effectively with the
court, other counsel, other parties, including social workers, and other
professionals involved in the case;

Under the circumstances of the case, the child would not gain any
benefit by being represented by counsel; AND

(b) The court orders a Court Appointed Special Advocate appointed
for the child and that person is appointed as the child’s Child Abuse
Prevention and Treatment Act guardian ad litem.

4. The court finds a prima facie showing has been made that the
child comes within section 300 of the Welfare and Institutions Code.

5. The court finds that continuance in the parents’ or guardians’
home is contrary to the child's welfare AND (select at least one):

(&) There is a substantial danger to the physical health of the child
or the child is suffering severe emotional damage, and there are no
reasonable means by which the child's physical or emotional health may
be protected without removing the child from the parents’ or guardians'
physical custody.

(b) There is substantial evidence that a parent, guardian, or
custodian of the child is likely to flee the jurisdiction of the court.

(c) The child has left a placement in which he or she was placed by
the juvenile court.

(d) The child has been physically abused by a person residing in the
home and is unwilling to return home.
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(e) The child has been sexually abused by a person residing in the
home and is unwilling to return home.

6. The court finds reasonable efforts were made to prevent or
eliminate the need for removal of the child from his or her home.

[Or]

7. The court finds reasonable efforts were not made to prevent or
eliminate the need for removal of the child from his or her home.

8. The court finds there are not available services that would prevent
the need for further detention.

[Or]

9. The court finds there are available services that would prevent the
need for further detention and orders the services provided and the child
placed with his or her parent or guardian.

10. The court finds there is a relative who is able, approved, and
willing to care for the child.

[Or]

11. The court finds there is not a relative who is able, approved, and
willing to care for the child.

12. The court orders the child detained.

13. The court orders temporary placement and care of the child
vested with the county child welfare department pending the hearing held
pursuant to section 355 of the Welfare and Institutions Code or further
order of the court.

14. The court orders services to be provided as soon as possible to
reunify the child and his or her family.

15. The court orders the parent(s) to disclose to the social worker the
names, residences, and any known identifying information of any
maternal or paternal relatives of the child.

The child is ordered placed in:

____the approved home of a relative.

___an emergency shelter.

____other suitable licensed place.

____aplace exempt from licensure designated by the juvenile court.

____the approved home of a nonrelative extended family member as
defined in section 362.7 of the Welfare and Institutions Code.
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The facts on which the decision to order the child detained are:

The initial removal of the child from the home was necessary
because:

Visitation orders— with parents

— with siblings

Order appointed as guardian ad litem.

D. [8100.61] Advisements and Inquiries at Detention Hearing
Prepared by the Center for Families, Children, and the Courts
1. Advise of right to be represented by counsel at each stage of
proceedings (see §8100.16-100.18).
2. Advise of following hearing rights (see §100.25):

* Right to assert privilege against self incrimination,

» Right to confront and cross-examine preparer of report/document
submitted to court and witnesses called to testify,

* Right to subpoena witnesses, and
* Right to be present in court.

3. Advise and inform generally of (see §100.25):

 Contents of the petition.
» Nature and possible consequences of juvenile court proceedings.

» Reason child taken into custody and purpose/scope of detention
hearing.

* Time limitations on reunification services.

4. Parentage inquiry—order mother to identity and provide address
of all presumed or alleged fathers (see §§100.32-100.33).

5. Designated mailing address (see §100.25):

 Order parents to provide,

* Advise that it be used for purposes of notice of hearing and
mailing of all documents,
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e Advise that it will be used until and unless written notification of
change of mailing address is provided.

6. Relatives (see generally §100.39):

» Order parent to provide to social worker name, address, other
known identifying information for paternal and maternal relatives.

» Advise of possible placement of child with non-custodial parent
pursuant to section 361.2 of the Welfare and Institutions Code, if
child removed from the custodial parent’s care.

7. Indian Child Welfare Act and Cal Rules of Court 1439 (see
§§100.49-100.57).
* Inquire whether child is or may be an Indian child.

* Probable cause to believe child may be Indian child. The court
must proceed as if child is Indian child.

8. May make an emergency removal of a child under applicable state
laws in order to prevent imminent physical damage or harm to the
child (see §100.39).

V. [8100.62] ADDITIONAL REFERENCES

Seiser & Kumli, California Juvenile Courts: Practice and Procedure
(LexisNexis 2005).
California Juvenile Dependency Practice (Cal CEB 2004).

V1. APPENDIX I: PREHEARING DETENTION

This appendix sets out the grounds for taking the child into
temporary custody by a police officer or social worker and the procedure
that is followed until the detention hearing is held.

A. Grounds for Initial Detention
1. [8100.63] By Peace Officer

Under Welf & | C 8305(a), a peace officer may detain a child who,
the officer has reasonable cause to believe, is a person described by Welf
& | C 8300, and in addition:

» Has immediate need for medical care;
* Is in immediate danger of sexual or physical abuse;

* Is in a physical environment that imposes an immediate threat to
the child’s health or safety; or
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» Has been left unattended, which poses an immediate threat to the
child’s health or safety.

In cases in which the child has been left unattended, the peace officer
must attempt to contact the parent or guardian, and if that is not possible,
the officer must notify a social worker from the county child welfare
department to assume custody. Welf & | C 8305(a).

In addition, an officer may detain a child when:

» The child is in the hospital and release of the child to the parent
poses an immediate threat of danger to the child’s health or safety
(Welf & I C §305(b)).

» The officer has reasonable cause to believe that the child has
violated a juvenile court order or left a placement when that child
had been a dependent child or has been the subject of an order
under Welf & | C 8319 (Welf & | C 8305(c)).

» The child is found on a street or in a public place, suffering from a
condition that requires medical treatment, hospitalization, or other
care (Welf & I C §305(d)).

2. [8100.64] By Social Worker

Under Welf & I C 8§306(a), a social worker in a county welfare
department (or Indian tribe that has entered into an agreement under Welf
& | C §10553.1) may receive and maintain temporary custody of a child in
any of the following circumstances:

* The child has been delivered by a peace officer, pending
investigation.

* The child has been declared a dependent child under Welf & | C
8300.

» The social worker has reasonable cause to believe that the child
comes under Welf & | C 8§300(b) (parent unable to protect child
from serious physical harm) or 8300(g) (child left without
provision for support, or physical custody of the child has been
voluntarily surrendered under Health & S C §1255.7 and the child
has not been reclaimed during the specified 14-day period), and
that the child (1) has immediate need for medical care, (2) is in
immediate danger of physical or sexual abuse, or (3) lives in a
physical environment that poses an immediate threat to health or
safety.

Before taking a child into custody, the social worker must consider
whether there are reasonable services that, if made available to the child’s
parent or guardian, would eliminate the need for detention. Welf & | C
8306(b).
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B. [8100.65] Grounds for Continuing Detention

When a child has been detained, the social worker must immediately
investigate the circumstances and release the child to the custody of the
parent, guardian, or responsible relative under Welf & | C 8§307(a) unless
(Welf & I C §8309(a)):

* There is no parent, guardian, or responsible relative;

» The parent, guardian, or responsible relative is not willing to
provide care;

» Continued detention is needed for the protection of the child and
there are no alternative ways to protect the child in the home;

» There is substantial evidence that a parent or guardian may flee the
court’s jurisdiction;

* The child has left a placement in which he or she had been placed
by the juvenile court; or

» The parent or other custodian had voluntarily surrendered custody
under Health & S C 8§1255.7 and did not reclaim the child during
the specified 14-day period.

C. Notification re Detention
1. [8100.66] In General

Any peace officer or social worker who takes a child into temporary
custody under Welf & | C 88305-307 must immediately inform the
parents (or guardian or responsible relative if appropriate) that the child
has been detained, let them know the child’s whereabouts, and inform
them that a written statement explaining their procedural rights is
available. Welf & 1 C 8307.4(a). Under Welf & | C 8308(a), regular
telephone contact between the parent and child must be instituted unless
the contact would be detrimental to the child. If the peace officer
determines that the child need not remain in custody, the officer may
prepare a written notice to appear before a social worker. On execution by
the parents of a promise to appear, the officer must release the child to the
parents. Welf & | C 8307(b). See also Welf & | C 8310 (as a condition for
child’s release, social worker may require child, as well as parent,
guardian, or responsible relative, to sign a written promise that either or
both of them will meet with social worker).

An operator of a community service program that has temporary
custody of the child must also attempt to notify the parents (Welf & | C
8307.5), and the person in charge of a day-care facility from which the
child has been taken must provide the officer who detains the child with
the parents’ names and addresses so that the parents may be notified
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(Health & S C 81596.876). A child taken into detention has the right to
make telephone calls. Welf & | C §308(b).

Failure to notify the proper parties as required, if due to
circumstances beyond the control of the peace officer or social worker
after good faith efforts, shall not be the basis of an objection to juvenile
court jurisdiction. Welf & | C §307.4(b).

2. [8100.67] Court Order re Notification

The confidentiality of the foster family’s address must be maintained
until the disposition hearing, at which time the judge may authorize
disclosure of the address on a showing of good cause. Welf & I C §308(a).
If the disposition hearing is to be delayed beyond 60 days, the court may
order the foster family’s address released to the parent or guardian. Welf
& | C §308(a).

3. [8100.68] Written Statement of Procedural Rights

The written statement of procedural rights required to be provided by
the officer or social worker should explain the preliminary stages of the
dependency proceeding and should include (Welf & | C 8307.4):

» Conditions under which the child can be released, ways of
obtaining further information about the child’s case, and
information on required hearings.

* Right to counsel and appeal (for child and parents, guardian, or
responsible relative) and privilege against self-incrimination.

D. [8100.69] Placement Options for Initial Detentions

Children who are taken into custody and suspected of or adjudicated
as being abused or neglected (Welf & I C 8300) must be detained in a
separate location from children who are alleged or found to be described
by Welf & | C 8601 (status offenders) or 8602 (delinquents). Welf & | C
8206. An officer who detains a child under Welf & | C 8300 may take the
child to a community service program for abused or neglected children.
Welf & | C 8§307.5. Under these circumstances, the admitting organization
must immediately attempt to notify the child’s parent, guardian, or
responsible relative of the place to which the child was taken. Welf & | C
8307.5.

The officer must give preference to the alternative that least interferes
with the parents’ custody if compatible with the child’s safety, and must
also consider the child’s needs for the least restrictive environment and the
need to protect the community. Welf & | C 8307.
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E. [8100.70] Time Limitations on Detention

Under Welf & | C 8313(a) and Cal Rules of Ct 1442(b), detention
must not exceed 48 hours, excluding noncourt days, unless a petition has
been filed within the 48 hours to declare the child a dependent child.
However, if a petition is filed after the 48-hour period, Welf & | C 8313
does not preclude the court from continuing the detention. Los Angeles
County Dep’t of Children’s Servs. v Superior Court (1988) 200 CA3d 505,
508, 246 CR 150. Once a petition has been filed, the controlling statute
becomes Welf & | C 8315 (requiring the holding of a detention hearing),
which is directed to the juvenile court and is mandatory. 200 CA3d at
508-5009.

However, if no petition is filed, the agency must release the child.
200 CA3d at 508.

VII. [8100.71] APPENDIX Il: UCCJEA

The following appendix has been taken from a memo to the Judicial
Council Family and Juvenile Law Advisory Committee, prepared by the
Center for Families, Children, and the Courts by Corby Sturges.

In 1973, California adopted the Uniform Child Custody Jurisdiction
Act (UCCJA) (now former), in part to avoid jurisdictional conflict and
promote interstate cooperation in custody proceedings involving multiple
states. Stats 1973, ch 693, 81 (codified as CC 85150 et seq (now former)).
The UCCJA was incorporated into the Family Code on its enactment.
(Stats 1992, ch 162, 810 (codified as Fam C 83400 et seq).) In 2000,
California adopted the Uniform Child Custody Jurisdiction and
Enforcement Act (UCCJEA), which superseded the UCCJA and clarified
many of its provisions. (Stats 1999, ch 867, §3 (codified as Fam C §3400
et seq).)

The UCCJEA is the exclusive jurisdictional basis for making a child
custody determination in California. (Fam C 83421(b).) Satisfaction of the
UCCJEA’s requirements is a necessary prerequisite to a custody
determination under substantive family or juvenile law.

If it appears that the child has lived out of state, the court may wish to
ask the parents, the social worker, or even the child the following six
questions to elicit the information sought by Fam C §3429:

1. Where does the child live now? If the child has been detained,
where did the child live before he or she was detained? If the child has no
address, where is the child now or where was the child when he or she was
detained?

2. Please tell me the address of every place the child has lived for the
past five years.
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3. Please tell me the name of every person with whom the child has
lived for the past five years.

4. Have you ever participated as a party or a witness or in any other
capacity in another case or custody proceeding, in California or elsewhere,
concerning the custody of a child in this proceeding?

5. Do you know about any custody proceedings, other than those
we’ve already talked about, going on in any court concerning a child in
this proceeding?

6. Do you know of any person who is not a party to this proceeding
who has physical custody or claims to have custody or visitation rights
concerning any child in this proceeding?
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